
Similar to personal injury claims, medical negligence claims are 
restricted to a time limitation period of three years from when 
“the cause of action accrued” or the date of the plaintiff’s actual 
or constructive “knowledge” of the injury. Exceptions to the 
rule include plaintiff being a minor or a mentally incapacitated 
person under the Mental Health Ordinance (Cap 136).

Under s.27 of the Limitation Ordinance (LO) (Cap 347), time 
starts running from the cause of action (i.e. date of accident 
and/or date when the plaintiff was injured) or date of knowledge 
(i.e. knowing that the injury was attributable to the defendant), 
whichever is later. However, s.30 of LO also says court would 
have the power to override time limits.

Recent Hong Kong case
Hong Kong courts have revisited the authority of the three-year 
limitation period rule under a recent judgment of Momin Lok v 
Hospital Authority (No 2) [2021] 6 HKC.

Plaintiff had a medical history of taking nordette for 9 years and 
this medicine is known to increase the risk of thromboembolism 
in the arterial and venous system. Unfortunately, on 16 July 
2008, she was admitted to a hospital due to a right brachial 
artery occlusion. The blood clot was removed. Before and after 
operation, she was prescribed with heparin, a blood thinning 
drug. On 17 July 2008, she was prescribed with warfarin with a 
view of long term anticoagulant use. 

On 18 July 2008, she was prescribed with heparin due to 
the discovery of another blood vessel blockage from her 
angiogram. A few days later, she was discharged from hospital. 
Unfortunately, on 5 December 2008, she suffered an ischaemic 
stroke, causing brain damage. 

In 2011, plaintiff approached a law firm and commenced legal 
proceedings in the District Court. Her lawyers sought expert 
opinion from Ms Hands on 25 October 2011. Her view was that 
the plaintiff’s warfarin therapy was inadequate however her 
report did not support any causal link between the inadequacies 
she identified and the plaintiff’s stroke. Due to the lack of merit 
to prove causation, her lawyers discontinued the legal action in 
2013. The legal aid file was also closed in the same year. 

In late January 2014, the plaintiff lodged her second legal 
aid application, with the support of Ms Hands’ expert report 
dated 25 October 2011. Notwithstanding that the report did 
not demonstrate a causal link, legal aid was still granted on 
13 February 2014. With her new legal aid grant, she instructed 
another law firm to represent her. Her new lawyers instructed 
other experts to provide opinions and this time, the experts 
opined that the stroke was caused by the anticoagulant 
treatment provided by the doctors. 

As such, proceedings were commenced in the High Court on 
17 September 2015, seven years after the incident. The plaintiff 
applied for an order under s.30 of LO that the legal action should 
be allowed to proceed notwithstanding s.27 LO. 

Court’s decision 
With reference to Spargo v North Essex District Health Authority 
1997, it held that the knowledge required to satisfy s.27(6) of LO 
is a broad knowledge of the essence of the causally relevant 
act to which the injury is attributable and “attributable” means 
“capable of being attributed to”, in these of being a real possibility. 
A plaintiff has the requisite knowledge when she knows enough 
to make it reasonable for her to begin to investigate whether or 
not she has a case against the defendant. 

Applying this, Court of First Instance (CFI) held that the High 
Court claim was issued within the limitation period of three 
years as the plaintiff did not have the requisite knowledge under 
s.27(6)(b) of LO until she received further expert opinions. Even 
if the High Court claim could not proceed under s.27 of LO, 
CFI would have exercised its discretion in the plaintiff’s favour 
under s.30 of LO. 

The defendant appealed to the Court of Appeal (CA) against 
the decision of CFI. However, CA dismissed the appeal and 
held that although plaintiff had the requisite knowledge for more 
than three years prior to the issue of the High Court claim, the 
CFI judge exercised his discretion reasonably and held that the 
plaintiff could proceed with her claim under s.30 of LO. 

Why did the court dismiss the defendant’s appeal? 
Attributable knowledge, as mentioned above, should be treated 
as sufficient from the moment when a reasonable person would 
have regarded it as certain enough “…to justify embarking upon 
the preliminaries to the making of a claim for compensation 
such as the taking of legal or other advice…” (Kensland Realty 
Ltd v Tai, Tang & Chong 2008).

CA said by 2011, plaintiff certainly had enough knowledge that 
her injury was capable of being attributed to the anticoagulant 
treatment she received for it to be reasonable for her to embark 
upon the preliminary steps including obtaining legal advice, 
gathering medical records, commissioning expert opinion, and 
commencing legal proceedings in the District Court. It was 
unnecessary for her to know precisely how the anticoagulant 
was wrong and led to her stroke as long as she had established 
a rational basis for thinking that her stroke was caused by the 
medication relating to blood coagulation. 

Further, CA considered the plaintiff was not “barking up the 
wrong tree” because she was correct in thinking that it was the 
wrong treatment on anticoagulant that resulted in her stroke. 
Her mistaken belief that doctors should have prescribed 
heparin rather than warfarin is not one of barking up the wrong 
tree because this misguided belief did not prevent time from 
running under the statute. At most, she was just barking up the 
wrong branch of the right tree. The mistake regarding how the 
anticoagulant was wrong is not a reason to conclude that she 
did not have the requisite knowledge under s.27(6)(b) of LO. 

CA decided that time had started running when the plaintiff was 
advised by her first law firm and the three-year limitation period 
was over when she issued the claim in High Court in 2015. 
However, CA agreed with CFI’s reasoning that they would have 
exercised the discretion to allow the claim to proceed in any 
event on the grounds that: 1) plaintiff had acted promptly and 
made reasonable efforts to obtain expert opinion to support her 
claim; 2) her delay was caused by the negative opinion she 
had received; 3) her claim did not appear to be weak or of little 
value, and 4) the defendant did not show they had suffered 
prejudice from this delay. 

Takeaway
Doctors should not let their guards down and rely heavily on 
the limitation period when defending their claims. When facing 
potential claims, they should be cautious of the exceptions 
and factors that court will weigh when considering limitation 
period. These time restrictions are very much subject to court’s 
discretion to allow the action to proceed despite the expiry of 
limitation period. 
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