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Allegations 

 

1. The allegations made by the Applicant against the Respondent were set out in a 

Rule 5 Statement dated 25 day of September 2019 and were that:  

 

1.1  The Respondent made untrue statements to CB, a solicitor at Capsticks Solicitors LLP 

(“Capsticks”), by:  

 

(i) On 30 May 2018 informing CB that a locked case containing documents 

sensitive to a client matter were at home and that she would return the 

documents and the case to the office the next day. This was said when she 

knew that she had left them on a train on the evening of 24 May 2018 and was 

still attempting to locate the case;  

 

and/or 

 

(ii)  On 31 May 2018 informing CB again that the case was at home and that she 

had forgotten it, despite knowing that she was still attempting to locate it.  

 

She thereby breached either or both of Principles 2 and 6 of the SRA Principles 2011 

(the “Principles”). 

 

1.2 On 31 May 2018 in an email at 18.24 she made a statement that was untrue to TL, a 

Partner at Capsticks, by stating that she had left the suitcase on the train “this morning 

when coming into work”, despite knowing that she had left it on the train on the 

evening of 24 May 2018.  

 

She thereby breached either or both of Principles 2 and 6. 

 

1.3 Despite leaving the documents on the train on 24 May 2018, she failed to inform 

Capsticks of the loss until 18.24 on 31 May 2018, contrary to the Capsticks’ 

Information Security Incident reporting, investigation and management policy which 

required her to report “any identified... Information Security Incident, event or near 

miss as soon as it is identified”.  

 

She thereby breached Principle 6. 

 

1.4 In relation to allegations 1.1 and 1.2 above, it is also alleged that she acted 

dishonestly, but dishonesty was not an essential ingredient to prove those allegations. 

 

Documents 

 

Applicant 

 

 Application and Rule 5 Statement with exhibit “SE1” dated  25 September 2019 

 Skeleton Argument and chronology dated 20 January 2020 

 Applicant’s list of authorities 

 Witness statements of Tracey Lucas dated 9 January 2019 and 5 February 2019 

 Witness statements of Charlotte Belcher dated 23 January 2019 

 Schedule of Costs dated 25 September 2019 and 17 January 2020 
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Respondent 

 

 Answer to the Rule 5 Statement dated 28 October 2019 

 Respondent’s letter from Medigold Health dated 30 January 2018 

 Respondent’s statement of fitness to work dated 11 January 2018 

 Respondent’s response  to EWW latter dated 22 March 2019 

 Respondent’s e-mail to Caroline Priddle dated 21 June 2018 

 Respondent’s Character References x 4 

 Respondent’s personal financial statement dated 27 January 2020  

 

Factual Background 

 

2. The Respondent was born in 1988 and was admitted as a solicitor on 

15 September 2017. The Respondent’s name remained on the Roll and she held a 

Practising Certificate free from conditions. 

 

3. At the material time she was employed by Capsticks in its Birmingham office as a 

solicitor in the clinical law team.  

 

4. The Respondent commenced employment with Capsticks on 30 April 2018. 

Tracy Lucas was her supervising partner in the clinical law team and Charlotte 

Belcher worked in the same team with the Respondent.  

 

5. Between 30 April and 24 May 2018 the Respondent received training on information 

security and the General Data Protection Regulation (“GDPR”).  

 

6. On Thursday 24 May 2018, Ms Belcher asked the Respondent to draft a strike-out 

application for a litigation matter which needed to be lodged the next day. The client 

was the Solicitors Regulation Authority (SRA) and the matter involved a claim being 

made against the SRA by an individual, X, who claimed that the SRA had not 

discharged its obligations towards X under the Data Protection Act 1998 and had 

failed to deal with X’s subject access request. 

 

[Note: throughout the judgment a distinction will be drawn between the SRA as Capsticks’ 

client in the X matter and the SRA as the Applicant in the instant proceedings]  

 

7. In order to complete this application, the Respondent agreed to take home the 

necessary documents from the Capsticks’ working file.  The Respondent told 

Ms Belcher and Ms Lucas that she had experience of drafting strike-out applications. 

Ms Belcher selected the requisite documents and placed them in a lockable briefcase 

provided to the Respondent by Ms Belcher.   

 

8. The documents bundle included Particulars of Claim; amended Particulars of Claim; 

Defences; Court Orders; Questionnaires and Witness Statements from X including 

sensitive personal information relating to X and X’s mother and the psychological 

impact of the proceedings upon them. The documents had all been filed and served at 

the County Court.  There were no reporting restrictions with respect to the underlying 

case and no direction for the documents to have been anonymised.   
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9. The briefcase belonged to Ms Belcher and after placing the documents in the 

briefcase she locked the case with a three digit combination and gave it to the 

Respondent who left the office with it. The Respondent took the case with her on the 

train from Birmingham New Street station to Cheltenham Spa, where she was living 

at the time.  

 

10. The Respondent fell asleep on the train and woke up at Cheltenham Spa station and 

on returning home the Respondent realised that she had not picked up the briefcase 

from the train.  

 

11. The Respondent made ongoing attempts to locate the briefcase, however it has never 

been found.  

 

12. The Respondent said in an email of 8 October 2018 to the Applicant that “I drafted 

the email [sent on 31 May 2018] to my manager [TL] to inform her of the loss. 

However I chose not to send it that evening as I was hopeful that the case may be 

recovered before I returned to work. I was extremely worried about not recovering the 

suitcase as the case to which the paperwork related was a data breach... I know that 

losing the documentation in this type of case would be very damaging”  

 

13. On 6 June 2018 Capsticks made a report to the SRA (the client) that a loss of personal 

data had occurred regarding client documents.  

 

14. The Respondent was dismissed from Capsticks on 13 June 2018 following a fact 

finding meeting conducted by Ms Lucas and another partner.  

 

15. The matter became one of regulatory conduct following a later complaint made by X 

to the Applicant.    

 

Witnesses 

 

16. The evidence referred to will be that which was relevant to the findings of the 

Tribunal, and to facts or issues in dispute between the parties. For the avoidance of 

doubt, the Tribunal read all of the documents in the case and made notes of the oral 

evidence.  The absence of any reference to particular evidence should not be taken as 

an indication that the Tribunal did not read, hear or consider that evidence. 

 

17. The following gave evidence: 

 

 Tracey Lucas            

 Charlotte Belcher     

 The Respondent 

 

Findings of Fact and Law 

 

18. The Applicant was required to prove the allegations beyond reasonable doubt.  The 

Tribunal had due regard to the Respondent’s rights to a fair trial and to respect for her 

private and family life under Articles 6 and 8 of the European Convention for the 

Protection of Human Rights and Fundamental Freedoms. 
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Applicant’s Chronology 

 

September 2017 Respondent qualifies 

January 2018  Respondent signed off work by Occupational Health specialist with 

stress and anxiety  

30 April 2018   Respondent starts working at Capsticks  

4 May 2018   GDPR induction/training  

21 May 2018   Information security annual refresher training workshop delivered by 

Head of Risk  

24 May 2018   Briefcase lost on train 

25 May 2018 R not at work (booked as day off) – moving home  

26-28 May 2018 Bank holiday weekend  

29 May 2018 R calls in sick 

30 May 2018 Alleged that R tells CB that the suitcase is at her home. R does not 

mention why she did not draft the application 

 

31 May 2018 Alleged that R tells CB that she had forgotten to bring the suitcase 

in, but that it was in her new flat and she would bring it back the 

following day 

31 May 2018 Email from Respondent to TL claiming suitcase left on train that 

morning on the way into work 

1 June 2018 1 June 2018 Respondent tells CB that suitcase had been lost on 

24 May 2018 

 

19. Allegation 1.1: Making untrue statements to Charlotte Belcher on 30 and 

31 May 2018  

 

The Applicant’s Case 

 

30 May 2018 

 

19.1 The Applicant submitted that the Respondent had left the case on the train on the 

evening of 24 May 2018.  

 

19.2 The Respondent was scheduled to be on annual leave on Friday 25 May 2018 to move 

to a new flat, but as she had not provided the strike-out application she was called, 

text and emailed a number of times on the Respondent’s work mobile phone by 

Ms Belcher but did not respond. Ms Belcher had started calling the Respondent from 

about 8:15 but by mid–morning, and due to the increasing urgency of the matter, 

Ms Belcher prepared and lodged the application herself as she had heard nothing from 

the Respondent.  

 

19.3 Ms Belcher said that the underlying proceedings to which the strike-out application 

related had been time consuming and difficult and had involved X, a litigant in 

person.  Ms Belcher had been working on the case for a long time and was acquainted 

with the issues in the case and its complexities.  

 

19.4 Monday 28 May 2018 was a bank holiday. On Tuesday 29 May 2018 the Respondent 

did not attend work due to sickness.  The Applicant submitted that the Respondent 

had still not informed anyone at Capsticks of the loss of the documents.  
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19.5 The Respondent returned to the office on Wednesday 30 May 2018. That day 

Ms Lucas, the Respondent’s manager, was also in the office but the Respondent did 

not inform her of the loss of the documents.  

 

19.6 Ms Belcher was also in the office and asked about the whereabouts of the briefcase.   

 

19.7 Ms Belcher said in evidence that she, Ms Belcher, was not a confrontational person 

and she did not question the Respondent about the drafting of the strike-out 

application or the papers as she considered this to be a supervisory matter and she was 

not the Respondent’s supervisor.  As far as Ms Belcher was concerned she had drafted 

the strike-out application in good time and their client’s interests had not been 

harmed.   

 

19.8 However, Ms Belcher recalled that she asked the Respondent specifically about the 

briefcase as it had been a qualification present from Ms Belcher’s mother and was of 

sentimental value to her. 

  

19.9 Ms Belcher said that the Respondent did not tell her that the briefcase was lost instead 

the Respondent told Ms Belcher that she did not have the briefcase with her because it 

was still amongst the packing boxes following her move but that she would bring it in 

the next day.   

 

19.10 The Respondent sat with Ms Belcher, her colleagues and Ms Lucas in a ‘pod’ (this 

was an area in which a number of desks had been put together and where the team sat 

close by to each other). Ms Belcher stated that she did not notice anything amiss with 

the Respondent’s mood or behaviour on 30 or 31 May and that she would have 

noticed any unusual behaviour or changes in the Respondent’s mood had there been 

anything to notice in this regard.  

 

19.11 In cross-examination it was put to Ms Belcher by the Respondent that given these 

were events which had taken place nearly 2 years ago she could not remember her 

conversation with Respondent with any specificity or detail as the Respondent would 

not have used the words ‘packing boxes’ during their conversation.  Ms Belcher said 

that she could remember the important part of the conversation as this related to her 

briefcase and she was concerned about the return of her briefcase due to the fact it had 

been a gift from her mother.   

 

19.12 However, Ms Belcher accepted in cross-examination that there were parts of the 

conversation which she could now not recall or the exact words which were spoken 

by her or the Respondent in the conversation.   

 

19.13 It was put to Ms Belcher that when she gave the Respondent her briefcase on 

24 May 2018 she had told the Respondent that she did not want anything to happen to 

the case as it was a present from her mother and that later, on 30 May Ms Belcher had 

said words to the effect of ‘Goodness! Imagine if you’d lost it!’  

 

19.14 The Respondent said the knowledge that the briefcase had been a gift from 

Ms Belcher’s mother and the latter remark from Ms Belcher had engendered a 

heightened sense of panic and anxiety within the Respondent.  
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19.15 Ms Belcher said that whilst she could not remember all aspects of their conversations 

in the days before and after the loss she did remember explaining to the Respondent 

the importance of not losing data before she handed the brief case to the Respondent 

on the afternoon of 24 May.   

 

19.16 Ms Belcher said that both she and the Respondent had recently been on a GDPR 

training and that the Respondent had had her induction on Capsticks’ data loss policy.     

 

19.17 The Applicant submitted that with respect to Allegation 1.1 (i) the Respondent’s 

conduct amounted to breaches of the following: 

 

19.18 Principle 2 of the Principles 

 

19.18.1 Principle 2 of the Principles states that a solicitor must act with integrity.  

 

19.18.2 In Wingate v Solicitors Regulation Authority v Malins [2018] EWCA Civ 

366, it was said that integrity connotes adherence to the ethical standards of 

one’s own profession and that this involves more than mere honesty. The 

duty to act with integrity applies not only to what solicitors say but also what 

they do.  

 

19.18.3 By stating to Ms Belcher that she still had possession of the documents when 

she knew this was untrue, the Respondent failed to act with integrity. A 

solicitor of integrity would be honest with their colleagues.   

 

19.18.4 The Respondent had lied to her colleagues in order to cover up a mistake and 

to protect herself at the expense of the client, the data subject and that this 

clearly demonstrated a lack of integrity contrary to Principle 2 of the 

Principles.  

 

19.19 Breach of Principle 6 of the Principles 

 

19.19.1 Principle 6 of the Principles states that a solicitor must behave in a way that 

maintains the trust the public places in them and in the provision of legal 

services.  The public would expect a solicitor to be truthful with her 

colleagues. 

  

19.19.2 The Applicant alleged that by making an untrue statement to Ms Belcher, she 

did not behave in a way that maintained trust in herself or in the provision of 

legal services. The public would expect a solicitor to react responsibly and 

expeditiously to a data breach, to be straightforward with her colleagues, and 

to put the interests of those affected by the breach ahead of their own 

interests. The Respondent did the opposite. 

 

31 May 2018 

 

19.20 On Thursday 31 May 2018 the Respondent, Ms Belcher and Tracey Lucas were all in 

the Capsticks’ office.   
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19.21 At approximately 17.15 Ms Belcher asked the Respondent whether she had the 

briefcase, and the Respondent told Ms Belcher that it was still at home with the 

packing boxes and she had forgotten it.  

 

19.22 This was confirmed by Ms Lucas, who stated that she overheard the Respondent tell 

Ms Belcher that she had forgotten to bring the briefcase back that day, but that it was 

in her new flat and she would return it. The Respondent did not mention anything 

about losing the case. 

 

19.23 Ms Lucas also said that prior to 1 June 2018 she saw no noticeable change in the 

Respondent’s mood or behaviour and because the team worked closely together she 

would have noticed such a change. Whilst she was aware of the Respondent’s history 

of depression and anxiety the Respondent had presented as a bubbly and friendly 

person in the 3½ weeks she had been in the team and was no different in the days 

after the loss of the briefcase.    

 

19.24 At about 9:00am on Friday 1 June 2018 Ms Belcher said that she again asked about 

the briefcase and this time the Respondent told her that she had lost it the week 

before.  This conversation took place in a quiet room away from the busy office area 

in which their pod was located. 

 

19.25 Ms Belcher recalled that the Respondent was visibly upset and distressed.  The 

Respondent told her about the steps she had taken to recover the briefcase by ringing 

the terminus stations and checking with the rail company’s lost property department. 

  

19.26 Ms Belcher told the Respondent to report the data loss to Ms Lucas and another 

partner, Peter Martin. 

 

19.27 In cross-examination Ms Belcher said that she could not recall any suggestion by the 

Respondent that the briefcase and data had been lost on any date other than 

Thursday 24 May 2018. 

 

19.28 Ms Lucas in cross-examination said that she recalled overhearing the conversation the 

Respondent had had with Ms Belcher in the office regarding the briefcase being at the 

Respondent’s new flat.  Ms Lucas said that she had not been unduly worried at that 

stage because the application had been drafted and she was not aware of what had 

actually been in the briefcase.   

 

19.29 In Ms Lucas’ opinion there had been nothing to suggest that there was a problem until 

the morning of 1 June when Ms Lucas read the e-mail sent to her by the Respondent 

at 18:24 on 31 May 2018 stating that the briefcase had been lost.   

 

19.30 The Applicant submitted that with respect to Allegation 1.1 (ii) the Respondent’s 

conduct amounted to breaches of the following: 

 

19.31 Principle 2 of the Principles 

 

19.31.1 The Respondent knew that she was not in possession of the briefcase and still 

did not know its location. As a result her statement to Ms Belcher was untrue 
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and she continued to act without integrity, in breach of Principle 2 of the 

Principles. 

 

19.32 Principle 6 of the Principles 

 

19.32.1 The Respondent’s conduct in the circumstances set out above was a failure to 

behave in a way that maintained trust in the profession and was a breach of 

Principle 6 of the Principles.  

 

The Respondent’s Case 

 

19.33 The Respondent denied allegation 1.1 (i) and (ii). 

 

19.34 The Respondent confirmed that she had lost the suitcase on the evening of 

Thursday 24 May 2018 and having realised that she had left the briefcase on the train 

in error, her initial reaction was more concern about not being able to draft the 

strike-out application.  However, upon fully realising her mistake, the Respondent 

said that she was overcome by uncontrollable fear, anxiety and panic as to what had 

occurred.  

 

19.35 The documents contained within the briefcase related to a matter file of the SRA with 

respect to a sensitive case involving a litigant in person who had already made a claim 

against the SRA involving an alleged failure to handle her data properly. The 

Respondent said that she was overwhelmed with fear that because she had misplaced 

the briefcase containing the SRA papers X would make another claim with respect to 

this data breach.  

 

19.36 The Respondent said she was horrified with what had occurred and she became 

panic-stricken with the dread of informing Capsticks as to what had happened, 

particularly as she had only been with the firm a matter of weeks.  

 

19.37 The Respondent said that after the loss of the briefcase she made telephone calls to 

the lost property departments of the terminus stations at which her train may have 

finally stopped.  The Respondent was told that if the briefcase was recovered then it 

could take a week before it was returned to her.   

 

19.38 The Respondent refuted the suggestion that whilst she had the presence of mind to 

call the lost property offices she had not had the presence of mind to notify Capsticks 

and said that following the loss of the briefcase she became fixated on ensuring its 

return and she made obsessive and frequent telephone calls to the lost property 

offices.    

 

19.39 The Respondent said that she had desperately wanted to tell Ms Lucas of the loss but 

again fixated on doing so face to face and felt that because she had been with 

Capsticks for such a short period of time that she could not telephone Ms Lucas out of 

hours to report the loss.    

 

19.40 The Respondent said that she had little coherent recollection about the days 

immediately following the loss of the briefcase and she described the days after 

24 May 2018 as the darkest of her life: she barely ate, slept or showered.  The 
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Respondent said that she also drank alcohol to excess in order block out the event.  At 

her lowest point, the Respondent said that she had resorted to drinking bleach in an 

attempt to end her life. 

 

19.41 The Respondent’s sister HM, provided a letter of support dated 18 March 2019 in 

which she said, amongst other things, “Claire’s behaviour in the days following the 

incident was worrying for everyone around her. She did not initially disclose what had 

happened but myself, family and friends noticed that her erratic behaviour worsened 

and that something was seriously wrong. It was extreme to the point that when I 

visited Claire a couple of days after it had happened, I hid her balcony door key 

because I was worried about her state of mind. It was my birthday during this period 

and for the first time in my life, Claire did not get me a card or present. Although this 

may seem trivial, I think it is one of the key examples that demonstrates Claire was 

not thinking straight or acting as she normally would over that time.” 

  

19.42 The Respondent said that she was in no fit state to return to work on 

Tuesday 29 May 2018.  

 

19.43 On Wednesday 30 May, she was just about in a fit state to return to work and had 

intended to speak to Ms Lucas to explain that which had occurred.  However, 

Ms Lucas was not in the office and the Respondent instead spoke to Ms Belcher about 

the application hearing, albeit, briefly. 

 

19.44 Upon Ms Belcher enquiring about the briefcase the Respondent replied, to the best of 

her recollection, in vague terms along the lines that she would bring it in the next day 

although in retrospect she was unsure what she had said with any specificity.  The 

Respondent denied that she had lied to Ms Belcher.  

 

19.45 The Respondent said that Ms Belcher had only qualified about a year before the 

Respondent and that Ms Belcher was not her supervisor. Both the Respondent and 

Ms Belcher were very junior assistant solicitors at the firm.  The Respondent had 

wanted to report the loss directly to Ms Lucas, her manager.  

 

19.46 The Respondent could not recall, particularly having regard to her panicked state of 

mind at the time, precisely what she said to Ms Belcher on 30 and 31 May 2018 but 

considered that she would not have used the term ‘packing boxes’ as suggested by 

Ms Belcher. 

 

19.47 The Respondent said that despite her feelings of dread and anxiety she successfully 

managed to hide such feelings from her office colleagues.  The Respondent said that 

over the years she had become adept at hiding her anxiety and depression from others.   

 

19.48 The Respondent submitted that there was no intention on her part to deceive or 

mislead Ms Belcher or anyone else.  

 

19.49 In cross-examination the Respondent said that after she had been dismissed from 

Capsticks her mental state deteriorated and she started to drink alcohol heavily again 

and she could not recall with clarity what she had said to Ms Belcher however she 

was positive that she would not have used the term ‘packing boxes’ and was certain 

that Ms Belcher’s memory of the conversation was not complete. 
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19.50 With respect to reporting the loss the Respondent confirmed that the office mobile 

phone with which she had been provided by Capsticks had come pre-loaded with the 

telephone numbers of staff but not with their e-mail addresses. 

 

19.51 The Respondent confirmed that had she completed the strike-out application at home 

as intended she would have had to have sent it to Ms Belcher via the open internet 

from her parents’ house and that this would not have been compliant with Capsticks’ 

data security policy but due to the rush in which she was given this assignment neither 

she nor Ms Belcher had thought this through with any clarity. 

 

19.52 The Respondent said that she did not recall receiving any calls or messages from 

Ms Belcher on her office mobile phone and submitted that there had been no evidence 

produced by the Applicant to the Tribunal to prove that Ms Belcher had called her or 

sent her text messages and e-mails.  

 

19.53 The Respondent confirmed that she never contacted Ms Belcher to confirm whether 

or not she had drafted the strike-out application.  The Respondent said that she had 

not done so because she had been frozen with dread and anxiety.  The Respondent 

denied that the reason why she did not contact Ms Belcher was because she had not 

wanted to admit that she had lost the briefcase and the documents it had contained.   

 

19.54 With respect to events on Thursday 31 May 2018 the Respondent said that she had 

not felt any better and had expected to be asked about the briefcase and the strike-out 

application by Ms Belcher and Ms Lucas. 

 

19.55 When she was eventually asked about the return of her briefcase by Ms Belcher on 

31 May the Respondent made some vague reference that she would try to bring it in 

for Ms Belcher. 

 

19.56 The Respondent denied that she was deliberately trying to hide the fact that she had 

lost the briefcase and she was hoping that it would be located by the train company’s 

lost property department before she had to admit the loss.  The Respondent said that 

she had not been thinking rationally as she had hardly eaten anything since 

Thursday 24 May and she was physically and mentally exhausted. 

 

19.57 In her closing speech the Respondent made the following submissions with respect 

allegation 1.1 (i) and (ii): 

 

 The Applicant could not prove either part of this allegation beyond reasonable 

doubt. 

 

 The Respondent did not lie to Ms Belcher on either 30 or 31 May 2018.  

Ms Belcher said in evidence that because she was not a confrontational person and 

not the Respondent’s supervisor that she specifically did not ask the Respondent 

about the drafting of the strike-out application.  Ms Belcher was solely concerned 

about the return of her briefcase and not the matter documents contained within it. 

 

 Ms Belcher had not remembered with any specificity the conversations she had 

had with the Respondent on 30 and 31 May and there was ambiguity relating to 

the details of their conversations.  
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 The Respondent urged the Tribunal to exercise caution if it sought to rely on 

words alleged to have been said in conversations which took place nearly 2 years 

ago and about which both parties to the conversations had only a vague 

recollection.  

 

 If Ms Belcher had had any real concerns about the Respondent’s responses then it 

was reasonable to assume that she would have contacted Ms Lucas immediately, 

however, she did not contact Ms Lucas in order for Ms Lucas to follow up on the 

matter.            

 

19.58 With the benefit of hindsight the Respondent said that she would have handled the 

loss of the briefcase differently but that she had not acted with a lack of integrity or in 

such a way which would cause the public to lose trust in her or in the provision of 

legal services.   

 

The Tribunal’s Findings   

 

Allegation 1.1 (i): 30 May 2018 

 

19.59 The Tribunal reminded itself with respect to all the allegations that the Applicant must 

prove its case beyond reasonable doubt; the Respondent simply had to raise a doubt, 

she was not bound to prove that she did not commit the alleged acts and that great 

care must be taken to avoid an assumption (without sufficient evidence) of any 

deliberate failure or act on the Respondent’s part.  

 

19.60 The Tribunal accepted as fact that the Respondent had lost the briefcase containing 

the documents on her train journey home sometime during the evening of 

Thursday 24 May 2018.   

 

19.61 The Tribunal carefully considered the evidence with respect to this part of the 

allegation and noted that the question for it to resolve was what weight the Tribunal 

placed on the accounts of the conversation presented by the Respondent and 

Ms Belcher given that this related to an event which took place nearly two years ago 

and that neither party to the conversation could recall in detail or with specificity what 

had been said.   

 

19.62 The focus of the conversation, as far as Ms Belcher had been concerned, had been her 

briefcase and not necessarily the documents it had contained.  Ms Belcher had in fact 

not enquired about the documents or the Respondent’s drafting of the strike-out 

application because she said that she was not a confrontational person and had not 

been the Respondent’s supervisor.   

 

19.63 The Respondent, on the other hand, had been aware that the briefcase was lost, or at 

least at that time in her mind not yet recovered, and the Respondent had said that she 

answered Ms Belcher’s questions about the briefcase in very vague and 

non-committal terms.  The Respondent specifically denied that she would have told 

Ms Belcher that the briefcase was at her home with the packing boxes as she was sure 

she would never have used such an expression. 
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19.64 From the oral evidence given to the Tribunal by Ms Belcher it was not clear to the 

Tribunal whether Ms Belcher had been enquiring merely about her briefcase, the 

documents or both the briefcase and the documents.        

 

19.65 The Tribunal considered that there was ambiguity surrounding this particular 

conversation and neither Ms Belcher nor the Respondent could recall the details with 

sufficient accuracy and there had been no contemporaneous or near contemporaneous 

note prepared of this conversation.  

 

19.66 Due to the level of doubt and uncertainty regarding the conversation between 

Ms Belcher and the Respondent on 30 May 2018 the Tribunal found that it could not 

be sure that the Respondent had told Ms Belcher that the briefcase was at her home 

and that she would return it the next day. 

 

19.67 Therefore, the factual basis of Allegation 1.1(i) had not been proved to the requisite 

standard, namely beyond reasonable doubt, and so the Tribunal did not as a 

consequence consider there had been any breaches of the Principles in this part of 

Allegation 1.1 as pleaded.  

 

19.68 The Tribunal was not satisfied that Allegation 1.1 (i) had been proved beyond 

reasonable doubt.   

 

Allegation 1.1 (ii): 31 May 2018 

 

19.69 The Tribunal may have encountered the same difficulties in resolving the question as 

to what had allegedly taken place in the conversation between the Respondent and 

Ms Belcher at 17:15 on 31 May 2018 had it not been for the evidence of Ms Lucas 

which assisted the Tribunal in resolving the issue.  

 

19.70 The Tribunal noted that Ms Lucas had overheard the conversation passing between 

the Respondent and Ms Belcher at 17:15 on 31 May 2018.  Ms Lucas had overheard 

the Respondent tell Ms Belcher that she had forgotten to bring the briefcase that day; 

that it was in her new flat; that she would return it and that the Respondent did not 

mention anything about losing the briefcase.  Ms Lucas also said that the Respondent 

did not discuss the loss with her directly that day.     

 

19.71 The Tribunal found Ms Lucas to be a highly credible and reliable witness who had 

given her evidence with exemplary clarity and sensitivity.  The Tribunal accepted her 

evidence of overhearing the conversation between the Respondent and Ms Belcher at 

about 17:15 on 31 May.  The Tribunal considered the evidence given by Ms Lucas as 

strong corroborative evidence that the Respondent had told Ms Belcher that she had 

left the briefcase at home and that she would return it the next day.   This statement of 

facts by the Respondent was clearly untrue because at the time of this conversation 

the Respondent knew the briefcase was lost.  

 

19.72 The Tribunal was satisfied to the requisite standard, namely beyond reasonable doubt, 

that by telling Ms Belcher the briefcase was at her new home and that she had 

forgotten it when she knew this was not correct the Respondent had made an untrue 

statement to her colleague, Ms Belcher. 
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19.73 Having found the facts proved in Allegation 1.1 (ii) the Tribunal next considered the 

breaches of the Principles in this part of the allegation. 

 

19.74 The Tribunal considered whether the Respondent had lacked integrity and referred to 

the test for conduct lacking integrity set out in Wingate.  The Tribunal considered that 

telling an untruth to a colleague involving an issue of direct relevance to an ongoing 

matter of the firm clearly brought the Respondent’s behaviour within the ambit of 

professional misconduct.  

 

19.75 The Tribunal considered that by stating to Ms Belcher that she still had possession of 

the documents when she knew this was untrue, the Respondent failed to act with 

integrity. A solicitor of integrity would be honest with their colleagues.     

 

19.76 This had not been a merely personal or private matter between two individuals on 

equal footing but it had been a matter involving issues relating to the work of the 

Respondent’s team and the wider operation of the firm.  It was a matter of 

professional importance.  

 

19.77 The Tribunal was satisfied, to the requisite standard, namely beyond reasonable 

doubt, that the Respondent had lied to her colleague in order to cover up a mistake 

and to protect herself at the expense of the client, the data subject, and her firm and 

this clearly demonstrated a lack of integrity.  

 

19.78 The Tribunal therefore found, to the requisite standard, namely beyond reasonable 

doubt, that the Respondent had breached Principle 2 of the Principles.  

 

19.79 The Tribunal considered that such conduct would inevitably be considered as conduct 

which would fail to maintain the trust the public placed in the Respondent and in the 

provision of legal services.  The public would expect a solicitor to be truthful with her 

colleagues. 

 

19.80 The Tribunal found, to the requisite standard, namely beyond reasonable doubt, that 

the Respondent had breached Principle 6 of the Principles.  

 

19.81 The Tribunal was satisfied that Allegation 1.1 (ii) had been proved beyond reasonable 

doubt.   

 

20. Allegation 1.2: telling her employer that she had lost the documents on 

31 May 2018 when they had been lost on 24 May 2018. 

 

The Applicant’s Case 

 

20.1 At 18.24 on Thursday 31 May 2018 the Respondent sent an email to Ms Lucas stating 

that “I inadvertently left the suitcase on the train on this [sic] morning when coming 

into work, distracted by being unwell on the train.” 

 

20.2 At this point a week had passed since the Respondent had lost the briefcase, so it was 

untrue to state that it had happened “this morning.”  
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20.3 The Respondent stated that she originally drafted the email on the evening of 

24 May 2018, before sending it on 31 May and said that she had been naive in the 

delay in reporting the loss.  However, the Applicant submitted that it was untrue to 

state that the briefcase had been lost on any morning, when it was actually lost on an 

evening on her way home.  

 

20.4 Ms Lucas said that she had been in the office on the morning of Wednesday 30 May 

and all day on 31 May 2018 and that the Respondent could have approached her at 

any time during this period and told her face to face what had happened.   

 

20.5 Ms Lucas said that she saw the e-mail sent by the Respondent to her on the evening of 

31 May on the morning of Friday 1 June and she assumed from its wording that the 

briefcase containing the data had been lost on the morning of 31 May 2018 however 

after some initial confusion about when the briefcase had been lost it became clear 

that it had in fact been lost before 31 May and most likely on the evening of 

Thursday 24 May 2018. 

 

20.6 Whilst she could not say for certain Mr Lucas stated that she considered that after the 

Respondent had left the briefcase on the train the Respondent had panicked and was 

no longer thinking rationally, which was the reason for not disclosing the loss earlier. 

Whilst she did not believe this had been an intentional deception, the Respondent had 

not been truthful with her about what had happened. 

 

20.7 In cross-examination Ms Lucas was asked whether she considered this to have been 

positive dishonesty on the Respondent’s part and in response Ms Lucas said that she 

had spent much time thinking about this issue but it was very difficult for her to say.  

Ms Lucas said that she understood the Respondent’s panic but said that there had been 

opportunities for the Respondent to have told her about the loss sooner.  Ms Lucas 

said that due to the difficult and sensitive nature of the X case then this may have 

induced more panic in the Respondent. 

 

20.8 Also in cross-examination the Respondent suggested to Ms Lucas that she had told 

Ms Lucas that she had made attempts to withdraw the e-mail sent on 31 May however 

Ms Lucas said that she could not recall the Respondent mentioning this to her but did 

not dismiss the possibility that the Respondent had mentioned withdrawing the e-mail 

to her.   

 

20.9 Ms Lucas confirmed in cross-examination that Capsticks had not reported the matter 

to the SRA on the basis of the Respondent’s dishonesty or in any regulatory capacity 

relating to the Respondent’s conduct.  The investigation into the Respondent’s 

regulatory conduct by the SRA had only come about because X had complained 

directly to the SRA.   

 

20.10 Ms Lucas confirmed that due to the short time that the Respondent had been with the 

firm she would have actually been in a better position to deal with reporting the data 

loss as the Respondent had only recently attended the induction training and this 

would have been fresh in her mind.   
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20.11 In any event, Ms Lucas said that the data policy would been accessible on the office 

intranet via the Respondent’s mobile phone and Ms Lucas would have been surprised 

if the Respondent had not had this facility because the mobile phones came from 

Capsticks’ IT department pre-stored with contact numbers and e-mail addresses of 

staff and also intranet access.                        

 

20.12 In response to a question from the Tribunal Ms Lucas said that she had been aware of 

the Respondent’s past difficulties with stress and anxiety and had been mindful of 

them. Ms Lucas was an ex-teacher and as such she saw her role as a supportive one 

and encouraged people to get the best from themselves.  The culture of the firm was 

to be friendly and accommodating and to approach matters with emotional sensitivity. 

 

20.13 The Applicant submitted that with respect to Allegation 1.2 the Respondent’s conduct 

amounted to breaches of the following: 

 

20.14 Principle 2 of the Principles 

 

20.14.1 By telling her employer that the case had only been left on the train “this 

morning’, when it had actually been left on the train a week before in an 

evening, the Respondent failed to act with integrity as her statement was 

untrue.  A solicitor of integrity would be honest with her employer. 

 

20.15 Principle 6 of the Principles 

 

20.15.1 By stating that she had left the case on the train ‘this morning’, she also 

failed to behave in a way that maintains trust in her and the profession in 

breach of Principle 6. The public would expect a solicitor to be honest with 

their employer at all times. 

 

The Respondent’s Case 

 

20.16 The Respondent said that the email dated 31 May was drafted on an earlier date, but 

that she chose not to send it in anticipation that the suitcase would be recovered 

before having to report the loss.  

 

20.17 The Respondent was extremely worried and anxious.  With the benefit of hindsight, 

she said that she was naive in the delay in reporting the loss and made an error of 

judgement in seeking to recover the briefcase prior to reporting that which had 

occurred.  

 

20.18 Whilst Ms Lucas was in the office on Thursday the 31 May the Respondent said that 

she had every intention of discussing the matter with her, but that she did not find the 

right time to do so.  

 

20.19 Following Ms Lucas leaving the office, the Respondent thought it appropriate to send 

the email as soon as she left work and the Respondent recalled sending it in a state of 

blind panic without revisiting the content.  
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20.20 On Friday 1 June 2018 Ms Lucas was away from the office and the Respondent asked 

to speak to Ms Belcher privately. They went into a room and the Respondent burst 

into tears and explained what had had happened and how sorry she was. Ms Belcher 

was very sympathetic.  

 

20.21 The Respondent explained that the case had been left on the train on 24 May 2018 and 

when she told people of the loss she referred consistently to the date of the loss being 

24 May.  The Respondent said that there was never any attempt on her part to pretend 

that the briefcase had been lost on any date other than the 24 May 2018. 

 

20.22 The Respondent refuted Mr Tankel’s contention that the e-mail she had sent on the 

evening of 31 May had been designed to cover the fact that she had lost the briefcase 

on 24 May and to give the impression it had been lost on 31 May.  The Respondent 

accepted to some extent the e-mail did not make sense.  

 

20.23 The Respondent explained that the inherent ambiguity in the e-mail was because she 

had made some later amendments to the e-mail which she had then sent in a state of 

anxiety and whilst she was under the influence of alcohol. However, the Respondent 

said that the substance of the e-mail had been drafted on the 24 May or the morning of 

25 May.   

 

20.24 The Respondent asserted that the e-mail had not been an attempt on her part to 

mislead Ms Lucas about the true date as to when the briefcase was lost and there was 

never any dispute or confusion on the part of Capsticks who had quickly accepted that 

the briefcase had been lost on 24 May 2018  

 

20.25 Whilst the Respondent accepted that she did not report the incident until 31 May 2018 

she denied that there had been a breach of Principle 2 or Principle 6 given that she had 

made no attempt to cover the true date of the loss and that she had reported the loss 

voluntarily. 

 

20.26 The Respondent submitted that there was no attempt on her part to deceive or mislead 

anyone, in any way.  

 

20.27 In her closing speech the Respondent made the following submissions with respect 

allegation 1.2: 

 

 The e-mail which the Respondent sent to Ms Lucas at 18:24 on 31 May 2018 was 

not an untrue e-mail, however, its content had been ambiguous and she had 

wanted to recall it and told Ms Lucas that she had wanted to recall it.   

 

 Due to the ambiguous nature of the e-mail it was not possible to conclude with 

certainty what this e-mail had implied.  At the time the Respondent sent the e-mail 

she was extremely anxious and had been under the influence of alcohol. 

 

 The e-mail did not make sense because the Respondent had drafted it on 24 May 

or the morning of 25 May 2018 and may have amended it whilst under the 

influence of alcohol before she sent it to Ms Lucas on the evening of 31 May 2018 

and after the Respondent had left the office.    
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 In her evidence, Ms Belcher said that on 1 June 2018 the Respondent had told her 

that the briefcase and documents had been lost on the evening of 

Thursday 24 May 2018.      

 

 Ms Lucas and the other partners at Capsticks who were concerned with this matter 

accepted that the briefcase had been lost on the evening of Thursday 24 May 2018 

and this date was reported to their client, the SRA, by Capsticks as the date the 

briefcase and its contents had been lost. 

 

 Capsticks did not report the matter on the basis that it was an issue relating to the 

Respondent’s conduct which did not require the SRA to investigate as part of its 

regulatory function.  The later investigation into the Respondent’s conduct came 

following a complaint to the SRA from X. 

 

The Tribunal’s Findings   

 

20.28 The Tribunal observed that it was the Respondent’s case that the e-mail she had sent 

to Ms Lucas at 18:24 on 31 May 2018 in which she admitted leaving the briefcase on 

the train had actually been drafted on the evening of 24 May or the morning of 

25 May. 

 

20.29 Further, it was the Respondent’s case that the e-mail had been sent at a moment of 

high anxiety and whilst the Respondent had been under the influence of alcohol and 

that the content of the e-mail made no sense to the extent that no weight could be 

placed upon it.  

 

20.30 It was the Respondent’s case that all concerned with this matter in Capsticks 

thereafter accepted that the briefcase had been lost on 24 May 2018. 

 

20.31 The Tribunal considered the wording of the e-mail in depth, the full text of which is 

set out below:          

 

‘Hi Tracey,  

 

Unfortunately I was unable to bring it to your attention earlier but I wanted to 

have a confidential conversion regarding the suitcase. I inadvertently left the 

suitcase on the train on this morning when coming into work, distracted by 

being unwell on the train. I have contacted lost property at the terminus station 

and await a response.  

 

I am not sure of the official reporting process and had hoped to receive a call 

from the station before reporting it.  

 

The case is locked and contained one small file of papers limiting to the 

application.  

 

I appreciate this week I haven’t really been very well due to some personal 

mental health issues (anxiety) which can cause quite bad sickness when they 

occur. I have been to the GP und I will ensure that this won’t be an issue 

repeated going forward. HR are aware as this is historic.  
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Please let me know how you want me to proceed in reporting this. 

 

Kind regards  

 

Claire  

 

Sent from my iPhone’ 

 

20.32 The Tribunal considered the e-mail to be coherent and clear in its meaning and 

lacking the ambiguity suggested by the Respondent in her submissions to the 

Tribunal.   

 

20.33 The Tribunal found that the e-mail contained an untruth when it stated that the 

Respondent had left the briefcase on the train ‘this morning when coming into work’ 

as this was something that could never have been true irrespective of the date the 

Respondent stated she had composed the e-mail given that the Respondent had 

accepted that she had left the briefcase on the train during the evening of 24 May and 

at a time when she had been travelling away from work.  

 

20.34 The content of the e-mail appeared to be entirely inconsistent with the Respondent’s 

explanation that she had drafted the e-mail on the evening of 24 May or the morning 

of 25 May 2018 and the inevitable conclusion to be drawn was that the e-mail had 

been created to mask the fact that the briefcase had been lost in the previous week.    

 

20.35 The Tribunal was sure to the requisite standard, namely beyond reasonable doubt, that 

the Respondent had made an untrue statement to Ms Lucas in her e-mail sent at 18:24 

on 31 May 2018.     

 

20.36 Having found the facts proved in Allegation 1.2 the Tribunal next considered the 

breaches of the Principles in this allegation. 

 

20.37 The Tribunal considered whether the Respondent had lacked integrity and again 

referred to the test for conduct lacking integrity set out in Wingate.  

 

20.38 The Tribunal considered that sending the e-mail with untruthful content to Ms Lucas 

was a deliberate attempt to mislead her manager into believing that the briefcase had 

been lost at a much later date than in fact it had been lost. 

 

20.39 By telling her employer that the case had only been left on the train “this morning’, 

when it had actually been left on the train a week before in the evening, the 

Respondent failed to act with integrity as her statement was untrue. 

  

20.40 The Tribunal therefore found, to the requisite standard, namely beyond reasonable 

doubt, that the Respondent had breached Principle 2 of the Principles.  

 

20.41 Again, the Tribunal considered that such conduct would inevitably be considered as 

conduct which would fail to maintain the trust the public placed in the Respondent 

and in the provision of legal services.  The public would expect a solicitor to be 

truthful with her employer. 
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20.42 The Tribunal found, to the requisite standard, namely beyond reasonable doubt, that 

the Respondent had breached Principle 6 of the Principles.  

 

20.43 The Tribunal was satisfied that Allegation 1.2 had been proved beyond reasonable 

doubt.   

 

21. Allegation 1.3: Delay in informing Capsticks of the missing case contrary to 

Capsticks’ Information Security Incident reporting, investigation and 

management policy 

 

The Applicant’s Case 

 

21.1 Capsticks’ Information Security Incident Reporting, Investigation and Management 

policy states that all members of Capsticks’ staff “are responsible for... reporting any 

identified or suspected Information Security incident, event or near miss as soon as it 

is identified”.  

 

21.2 The policy defines an Information Security incident as “An event or circumstances 

where an actual breach of the Firm’s Information security safeguards has occurred 

resulting in the loss or compromise of information. The breach adversely affected the 

availability, confidentiality or integrity of the physical or electronic information assets 

of the Firm; client’s or Firm’s interest’; client’s confidence; or resulted in material or 

reputational loss.”  

 

21.3 The Information Security Incident reporting, investigation and management policy 

goes on to state that “all actual or suspected information Security breaches must be 

reported on discovery” and that “a failure to report will be regarded as a serious 

compliance breach.”  

 

21.4 The policy also states that “On discovery by an individual of an actual or potential 

security breach you must... email ##All Best Practice.”  

 

21.5 Capsticks also had a User Policy for Information Security which emphasised the 

prompt reporting requirements in the Information Security Incident Reporting, 

Investigation and Management policy.  

 

21.6 Ms Lucas stated that both these policies would have been discussed in the training 

sessions attended by the Respondent. 

 

21.7 Ms Lucas said that if a member of staff took physical data offsite then the expectation 

was that it would be returned as soon as possible and kept in a locked desk or 

drawer/cupboard when at home.  Ms Lucas regularly reminded her team of the policy.   

Ms Lucas recalled that the Respondent had recently had the data security policy 

induction and that this should have been fresh in her mind. 

 

21.8 There had been other instances of people in the office losing data but in Ms Lucas’ 

experience after the first moment of panic had passed they had told her about the loss 

promptly and in accordance with the policy. Ms Lucas said that she was always 

available to her staff both in the office and out of hours. 
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21.9 The Applicant submitted that by failing to inform Capsticks until 31 May 2018 of the 

loss on 24 May 2018, the Respondent breached her responsibility to report the 

incident “as soon as it is identified”. By the time the Respondent reported the loss of 

data seven calendar days had elapsed since its loss. 

 

21.10 Mr Tankel submitted that the Respondent had later stated that she “was so concerned 

about losing my job that I was not sure what to do” and that she “did not know who to 

tell in Ms Lucas’ absence.”   

 

21.11 Mr Tankel submitted that the Respondent’s training records showed that she had 

completed the following training: 

 

 Information Security training - 30 April 2018 

 GDPR: Knowledge Check - 4 May 2018  

 GDPR: Privacy at Work - 4 May 2018  

 GDPR: The Basics - 4 May 2018 28.  

 

21.12 The Applicant said that the Respondent would have been aware of the Information 

Security Incident reporting, investigation and management policy, or at the very least 

of the importance of reporting losses of data promptly. 

 

21.13 In the absence of Ms Lucas Mr Tankel submitted that there were other people to 

whom the Respondent could have reported the loss and it was not an excuse for the 

Respondent to say that she had not reported the matter promptly due to the loss 

occurring out of office hours or that she was on annual leave.   

 

21.14 It was submitted that the Applicant’s failure to report the data loss promptly was not 

only a breach of Capsticks policy but also a breach of professional standards 

generally. 

 

21.15 The Applicant alleged that the Respondent’s conduct in failing to report the data loss 

promptly amounted to a breach of: 

 

21.16 Principle 6 of the Principles 

 

21.16.1 By failing to report the loss as soon as it was identified, the Respondent 

failed to behave in a way that maintained trust in her and in the profession 

under Principle 6 of the Principles. The public would expect a solicitor to 

inform their employer of the loss of important data immediately so urgent 

action could be taken to control the impact and reduce the damage. 

 

21.16.2 Whilst the Applicant accepted that losing data was the sort of thing that can 

occur in professional life and that in this case the data breach was not at the 

upper end of the scale of seriousness Mr Tankel submitted that dealing 

responsibly with the loss would have been a matter of relative ease. The 

Respondent’s reaction was completely disproportionate to the underlying 

trigger and a solicitor acting responsibly would have reported the loss 

promptly.   
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21.16.3 Mr Tankel submitted that any delay in reporting a loss results in a delay by 

the Firm to locate the lost material and delay by the Firm in reporting the loss 

to the Information Commissioner, if this is deemed necessary. The system 

relies on individuals reporting data loss promptly.        

 

21.16.4 Client confidentiality has always been a core part of a solicitor’s role at 

common law; data protection generally is now an important aspect of all 

professional life. The public would expect solicitors to react responsibly and 

timeously to data breaches. The Respondent failed to do so and thereby 

damaged the public’s confidence in the profession. 

 

The Respondent’s Case 

 

21.17 The Respondent said that she had only been with Capsticks for a few weeks and 

whilst she accepted that she had gone through the induction process, could not recall 

precisely the process of reporting such a loss.  

 

21.18 The Respondent stated that the data security policy was more rigorous than the 

previous firm at which she had worked but that Capsticks’ data loss policy had only 

been available in the office and not remotely.  The Respondent said that due to the 

short time she had been with the Firm she had not been fully set up to work remotely 

and she had not been able to access Capsticks’ internal office and case management 

system from her home, indeed, this was the reason why she had taken hard copies of 

the documents with her as she would have had had no access to documents held 

electronically on Capsticks’ system.   

 

21.19 The Respondent said that she had never seen the lost documents relating to the X case 

as these had been selected and put into the briefcase by Ms Belcher. Ms Belcher had 

then locked the briefcase without the Respondent ever seeing the documents.  

 

21.20 The Respondent accepted that as an employee of Capsticks she would have been 

expected not to lose data and that she knew the importance of not doing so, however, 

the Respondent disputed that she had not reported the data loss promptly on the basis 

that she had feared the loss would reflect badly upon her and adversely affect her 

position in the firm.   

 

21.21 The Respondent submitted that she had reported the loss voluntarily and in real terms 

there had only been a very short delay in her reporting matters to Capsticks, and any 

delay that did occur was caused by her extreme stress and anxiety. 

 

21.22 The Respondent submitted that if any identified fault was an error of judgement or 

was apparent only with the benefit of hindsight, this should not result in an adverse 

finding in conduct. To this end the Respondent referred the Tribunal to the decision in 

Duchess of Argyll v Beuselink [1972] Lloyds Rep 172 where Megarry J stated, 

amongst other things: 

 

“In this world there are few things that could not have been better done if done 

with hindsight. The advantages of hindsight include the benefit of having a 

sufficient indication of which of the many factors present are important and 

which are unimportant. But hindsight is no touchstone of negligence. The 
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standard of care to be expected of a professional man must be based on events 

as they occur, in prospect, and not in retrospect”. 

 

21.23 In her closing speech the Respondent made the following submissions with respect 

allegation 1.3: 

 

 There was no allegation before the Tribunal that the Respondent had concealed or 

hidden the loss of the data. 

 

 The Respondent had reported the loss voluntarily.   

 

 The Respondent accepted that she had not reported the data loss in accordance 

with Capsticks’ policy and that it had taken the Respondent 5 days to report it but 

it had taken Capsticks a further 4 or 5 days to report the matter to the SRA, its 

client.  

 

 The Respondent had been very new to the firm and was not fully aware of 

Capsticks’ specific data loss reporting criteria and she had not been sure how to 

make the report. 

 

 The Respondent had wanted to report the loss to Ms Lucas.  The Respondent 

considered that this would be a very difficult conversation and she had wanted to 

speak to Ms Lucas, her line manager, face to face.  The face to face meeting did 

not take place until 1 June 2018 due Ms Lucas’ unavailability.   

 

 Capsticks’ later report to the SRA had contained all the information the 

Respondent had provided to Capsticks when she reported the loss on 

31 May 2018.   The report contained all the steps the Respondent had taken to try 

to bring about the finding and return of the briefcase and its documents. 

 

 The Applicant had been selective in the material it had put before the Tribunal and 

there were e-mails which had passed between the Respondent and Capsticks 

which had not been disclosed by the Applicant in these proceedings that would 

have showed the efforts made by the Respondent to assist Capsticks in its fact 

finding.     

 

 The Respondent submitted that the subject matter of this allegation was not of 

sufficient seriousness to amount to a breach of Principle 6 of the Principles 

 

The Tribunal’s Findings 

 

21.24 The Tribunal accepted that the Respondent had been very new to Capsticks and only 

been working at the firm for about 3 ½ weeks before the date of this incident.   

 

21.25 The Tribunal accepted the Respondent’s contention that Capsticks data security policy 

was more rigorous than she had been used to at the previous firm where she had been 

a para-legal, trainee solicitor and then newly qualified solicitor. 

 

21.26 The Tribunal also accepted that the Respondent had reported the data loss voluntarily.   
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21.27 However, the Tribunal did not accept the Respondent’s evidence that her status as a 

new entrant to the firm would have meant that she was completely unaware of 

Capsticks’ policy or blind to the importance of reporting the loss to the firm promptly. 

 

21.28 As a person new to the firm she would actually have been more aware of Capsticks’ 

procedures for reporting the data loss and there was evidence that the Respondent had 

only weeks prior to the data loss attended at least 4 training sessions on the subject of 

data security.  The training sessions were as follows:          

 

 Information Security training - 30 April 2018 

 GDPR: Knowledge Check - 4 May 2018  

 GDPR: Privacy at Work - 4 May 2018  

 GDPR: The Basics - 4 May 2018  

 

21.29 The Respondent should therefore have been aware, at least in outline, of Capsticks’ 

User Policy For Information Security and the imperative of reporting data loss on 

discovery as she was required to do under that policy.  By not doing so the Tribunal 

found that the Respondent had breached her responsibility to report the incident “as 

soon as it is identified”.  

 

21.30 The Tribunal considered that even if the Respondent’s office mobile phone did or did 

not come pre-loaded with office contact numbers or e-mail addresses this should not 

have prevented the Respondent from acting more timeously and as stated by 

Ms Lucas there had been opportunities for the Respondent to have reported the data 

loss much sooner by way of a telephone call or an e-mail to Capsticks or a meeting 

with her manager on the Respondent’s return to the office. 

 

21.31 Any fear perceived by the Respondent that the loss would have adversely impacted 

upon her position within the firm would have been mitigated and lessened 

substantially by the prompt reporting of the loss to Capsticks. 

 

21.32 The Tribunal was sure to the requisite standard, namely beyond reasonable doubt, that 

the Respondent had failed to inform Capsticks of the loss until 18:24 on 31 May 2018, 

contrary to the Capsticks Information Security Incident Reporting, Investigation and 

Management policy. 

 

21.33 Having found the facts proved in Allegation 1.2 the Tribunal next considered the 

breaches of the Principles in this allegation. 

 

21.34 The Tribunal considered that such conduct would be viewed as conduct which would 

fail to maintain the trust the public placed in the Respondent and in the provision of 

legal services.  The public would expect a solicitor to inform her employer of the loss 

of important data promptly upon discovery of the loss to enable urgent action to be 

taken to control the impact of the loss and reduce the damage. 

 

21.35 The Tribunal found, to the requisite standard, namely beyond reasonable doubt, that 

the Respondent had breached Principle 6 of the Principles.  

  

21.36 The Tribunal was satisfied that Allegation 1.3 had been proved beyond reasonable 

doubt. 
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22. Allegation 1.4: In relation to allegations 1.1 and 1.2 above, it was alleged that 

Respondent acted dishonestly. 

 

The Applicant’s Case 

 

Dishonesty  

 

22.1 The Applicant submitted that the Respondent’s actions were dishonest in accordance 

with the test for dishonesty laid down by the Supreme Court in Ivey v Genting 

Casinos (UK) Ltd [2017] UKSC 67, which applies to all forms of legal proceedings:  

 

“When dishonesty is in question the fact-finding tribunal must first ascertain 

(subjectively) the actual state of the individual’s knowledge or belief as to the 

facts. The reasonableness or otherwise of his belief is a matter of evidence 

(often in practice determinative) going to whether he held the belief, but it is 

not an additional requirement that his belief must be reasonable; the question 

is whether it is genuinely held. When once his actual state of mind as to 

knowledge or belief as to facts is established, the question whether his conduct 

was honest or dishonest is to be determined by the fact-finder by applying the 

(objective) standards of ordinary decent people. There is no requirement that 

the defendant must appreciate that what he has done is, by those standards, 

dishonest”. 

 

22.2 At the time the Respondent informed Ms Belcher that she had the briefcase it had in 

fact been lost. 

 

22.3 When the Respondent informed her employer on 31 May 2018 by email that the 

briefcase had been left on the train ‘that morning’ the actual state of her knowledge or 

belief concerning those actions was as follows:  

 

 The Respondent knew that she had left the case on the train the evening of the 

24 May. She therefore knew that the information she provided to her colleague 

and employer regarding the case was untrue.  

 

 The Respondent stated that she knew the documents in the case related to a data 

loss in respect of a client. As such she understood the seriousness of a data loss 

and the importance of reporting such losses.  

 

 The Respondent stated in an email of 8 October 2018 that she was concerned 

about losing her job and that if she had still worked at her previous firm (where 

she was employed from 2012 to 2017) she would have handled the situation 

differently . As such she recognised what she was doing was wrong.  

 

 The Respondent had undertaken four different information security courses 

between 30 April and 4 May 2018, within a month of the loss and would have 

known her responsibility to report data losses, but chose not to do so, instead 

denying that a loss had taken place.  
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 Her email of 31 May 2018 stated that she had lost the case in the morning, when 

she knew this was incorrect. The only possible reason for stating that it had been 

lost in the morning, even if she had intended to send the email on 25 May, is that 

she was falsely seeking to appear to have reported the loss immediately.  

 

 The Respondent had the opportunity to report the loss of the case by email at any 

point after she realised what had happened. She continued not to do this, and 

denied that the case had been lost when given multiple opportunities to explain 

what had happened.  

 

 The untrue information was provided on several occasions over a period of a 

week.  

 

22.4 In light of the Respondent’s state of knowledge and belief as set out above, the 

Applicant submitted that the Respondent’s actions in providing Ms Belcher and 

Ms Lucas with untrue information was dishonest by the objective standards of 

ordinary, decent people. 

 

22.5 Mr Tankel submitted that following the decision in SRA v Sovani James, SRA v 

Esteddar MacGregor and SRA v Naylor [2018] EWHC 3058 (Admin) the 

Respondent’s mental health was relevant to whether a finding of dishonesty could be 

made as per paragraph 110 of that judgment: 

 

“By definition, in applying the Ivey test, the SDT in these cases made findings 

as to the actual state of mind of the respondents, specifically that, despite any 

mental health issues, each of them knew the difference between honesty and 

dishonesty and knew that what he or she was doing was dishonest. In each 

case, the SDT went on to conclude that, applying the objective standard of 

ordinary decent people, the conduct was dishonest”.  

 

22.6 Therefore, the Respondent’s mental state was in principle relevant to such assessment 

as to what the Respondent subjectively knew or believed.  

 

22.7 In that regard, the Mr Tankel submitted that whilst he did not dispute that the loss of 

the data had caused the Respondent to experience a high degree of stress and anxiety 

and that she had a background of depression, anxiety and alcohol misuse, the causes 

of which he did not seek to minimise, the Respondent had produced no evidence in 

these proceedings to show that her mental state had caused her to act in such ‘blind 

panic’ as to be unaware of the relevant facts, or to be incapable of distinguishing 

between true and false and making rational decisions about professional matters. 

 

22.8 Mr Tankel submitted that the evidence which had been produced by the Respondent 

indicated that by the time of the incident the Respondent was in a period of sobriety 

and she had been helping herself through yoga and mindfulness training. 

 

22.9 Further, that whilst not doubting the veracity of the character references produced to 

the Tribunal by the Respondent these were all personal references from friends and 

family and there were no references which shed any light on the Respondent’s 

professional life and ability to deal with the stresses arising from being a busy 

solicitor.   
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22.10 Mr Tankel submitted that this was not a “moment of madness” case.  Whilst the 

misconduct alleged may have started out as a reactive and unplanned event it 

developed into a deliberative process which involved the Respondent telling lies told 

on two separate days and  the composition and sending of an email in the context of a 

week of deliberately seeking to convey the false impression that nothing was amiss.  

 

22.11 The Respondent’s conduct was submitted by Mr Tankel to have been entirely 

self-serving and her only motivation had been to protect herself against the risk, as 

she perceived it, of jeopardising her employment. She placed her own interests above 

those of all others, including her client, the data subject, and her firm. 

 

22.12 The conduct involved an element of concealment. In short, the Respondent lied in 

order to cover up her own mistake and her conduct could easily have harmed the 

interests of the client, the data subject, and the firm.  

 

22.13 However, as far as the Applicant was aware, no additional harm was in fact 

occasioned as a result of the Respondent’s concealment. But that this was entirely 

fortuitous and could not reduce the culpability of the conduct in principle. 

 

22.14 Finally, Mr Tankel submitted that this case crossed the threshold into matters of 

professional responsibility and competence and the central issue for the Tribunal to 

consider with respect to the issue of dishonesty was the Respondent’s recourse to 

dishonesty when confronted with a crisis in a particular set of circumstances. 

 

The Respondent’s Case 

 

22.15 With respect to the allegations of dishonesty the Respondent submitted that she had 

no intention to deceive or mislead anyone. 

 

22.16 The Respondent submitted that when considering the issue of dishonesty the Tribunal 

had to establish her knowledge or belief that she genuinely held at the material time, 

informed by her history of mental health issues as this would be part of the overall 

balancing exercise the Tribunal would need to perform in assessing whether she had 

acted dishonestly.  

 

22.17 The Respondent said that her anxiety and depression was exacerbated by the loss of 

the briefcase on 24 May 2018 and that the panic which had descended upon her 

following her realisation that the briefcase had been lost had sent her into a state of 

uncontrollable fear and anxiety, such that prevented reasonable thought and action on 

her part.  

 

22.18 The Respondent said that on the basis of her mental health her behaviour had been 

irrational, an error of judgement and a moment of madness and this contention was 

supported by the fact that had she been thinking clearly it would have been an easy 

thing for the Respondent to have simply alerted Ms Belcher and Ms Lucas about what 

had happened. 

 

22.19 The Respondent pointed out that in her statement dated 9 January 2019 Ms Lucas said 

that “Whilst I cannot say for certain, I consider that after Claire left the suitcase on the 

train she panicked and was no longer thinking rationally, which was a reason for not 
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disclosing the loss earlier. Whilst I do not believe it was an intentional deception, she 

was not truthful with us about what happened”.  

 

22.20 The Respondent submitted that this information was important in applying the test in 

Ivey to the facts of her case and for the Tribunal to ascertain the actual state of her 

knowledge or belief as to the facts, and whether they were genuinely held.  

 

22.21 The Respondent submitted that ordinary decent people in full knowledge as to the 

particular facts and circumstances existing at the time would not consider her actions 

to be dishonest.  

 

22.22 The Respondent also submitted that whilst she had made an error of judgement and 

was naive in her decision to delay in sending the email until 31 May, that was very 

different from acting dishonestly. For all of the reasons set out above the Respondent 

submitted that the dishonesty allegations were without merit. 

 

22.23 The Respondent derived support for this contention with a number of character 

references and testimonials which spoke her character, her true nature and her 

professional and social reputation.  

 

22.24 In Donkin v Law Society [2007] EWHC 414 (Admin) Maurice Kay said, amongst 

other things, “In my judgement the evidence of good character in this case, is relevant 

to the issue of dishonesty”. 

 

22.25 The Respondent submitted therefore that the material was relevant to demonstrate 

evidence of her good character and to show that she did not have a propensity to 

behave in the way alleged. Further, the Respondent submitted that the character 

references lent credibility to the Respondent’s explanation that she had not acted 

dishonestly as alleged, or in any way which would give rise to findings of misconduct.  

 

22.26 In her closing speech the Respondent made the following submissions with respect 

allegation 1.4: 

 

 The Tribunal had to be sure that the Respondent had acted dishonestly. 

 

 Capsticks did not report the matter to the SRA as one raising an issue of conduct 

relating to the Respondent’s dishonesty. 

 

 Ms Lucas stated in her evidence that she had not thought there had been 

intentional deception on the part of the Respondent.  If Ms Lucas had believed 

that the Respondent had intentional deceived her then Ms Lucas would have been 

obliged to have reported it to the SRA as one relating to the Respondent’s 

conduct. 

 

 Ms Belcher’s evidence had been completely silent on the question of dishonesty 

and she had made no positive allegation of dishonesty. 

 

 The Applicant’s case with respect to the Respondent’s alleged dishonesty rested 

merely upon an ambiguously drafted e-mail which had been sent by the 

Respondent on the evening of 31 May 2018 and upon two conversations between 
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Ms Belcher and the Respondent neither of whom could remember in sufficient 

detail, and, about which no contemporaneous note was kept by either party.   

 

 The Respondent stated that under test set out in Ivey the Tribunal had first to 

establish (subjectively) the Respondent’s actual state of her knowledge or belief as 

to the facts. The Respondent submitted that whilst she had been uncertain, unclear 

and scared during the period of the loss she had not been dishonest and on an 

objective basis her actions would not have been perceived as being dishonest by 

the objective standards of ordinary decent people. 

 

 At most the Respondent had made an error or mistake in how she had handled the 

incident and in hindsight she would have acted differently.  

 

 Despite her subsequent dismissal the Respondent continued to co-operate with 

Capsticks and provided Capsticks with the information and assistance it required 

from her. The Respondent’s willingness to co-operate demonstrated her true 

character. 

 

The Tribunal’s Findings 

 

Dishonesty in Allegation 1.1 (ii) and Allegation 1.2  

 

22.27 Having found the factual matrix in Allegations 1.1 (ii) and 1.2.  proved to the requisite 

standard, the Tribunal next considered whether the Respondent had acted dishonestly. 

 

22.28 When considering the allegation of dishonesty, the Tribunal applied the test in Ivey.  

The test for dishonesty was set out at paragraph [74] of the judgment in that case, and 

accordingly the Tribunal adopted the following approach: 

 

 First, the Tribunal established the actual state of the Respondent’s knowledge or 

belief as to the facts, noting that the belief did not have to be reasonable, merely 

that it had to be genuinely held; 

 

 Second, once the actual state of the Respondent’s knowledge or belief as to the 

facts had been established the Tribunal next considered whether her conduct 

would be thought to have been dishonest by the standards of ordinary decent 

people. 

 

22.29 The Tribunal considered that the Respondent knew that she had left the briefcase on 

her homeward bound train journey on the evening of the 24 May 2018.  The 

Respondent knew that following the loss on 24 May 2018 the briefcase and the 

documents which it contained were not in her possession and this was a state of 

affairs that pertained throughout the following week and beyond. The briefcase and 

contents to date have not been recovered.    

 

22.30 The Respondent therefore knew that the information she provided to her colleague 

Ms Belcher during their conversation at 17:15 on 31 May 2018 and overheard by 

Ms Lucas was not true.  The Respondent knew that she had not forgotten the briefcase 

and she knew that the briefcase was not in her new flat. 
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22.31 With respect to the Respondent’s e-mail to Ms Lucas timed at 18:24 on 31 May 2018 

the Respondent knew that contrary to what she had stated in the e-mail, that the 

briefcase had been left on the train ‘this morning when coming into work’ the 

briefcase had in fact been left on the train on the evening of 24 May 2018 and at a 

time when she was travelling away from work.  When the Respondent sent the e-mail 

to Ms Lucas, her line manager, she knew that the briefcase and its contents had been 

missing for nearly a week and she had conducted herself in the office as though 

nothing was amiss. 

 

22.32 Further, in order to establish the Respondent’s actual state of knowledge or belief as 

to the facts the Tribunal considered the evidence it had heard regarding the 

Respondent’s mental health.   

 

22.33 The Tribunal noted that the Respondent had not presented any formal evidence of her 

mental state relating to her discovery of the loss and to her actions in the days which 

followed.  However, the Tribunal accepted that the Respondent had a history of 

experiencing periods of anxiety, stress and depression.  Whilst it appeared that prior 

to the incident she had regained much of her equilibrium the loss of the briefcase and 

contents returned her to a state of anxiety and stress.  Nevertheless, in all the 

circumstances of this case the Tribunal concluded that there was no evidence which 

gave any indication that the Respondent’s mental state had been of a degree that 

would have caused her to be unaware of the facts or incapable of distinguishing 

between true and false; honesty and dishonesty.   

 

22.34 The Tribunal considered with care the character references put forward by the 

Respondent as evidence of her good character and lack of propensity to be dishonest.  

Whilst the Tribunal did not doubt the heartfelt comments contained within the 

character references it considered that any weight which could be placed upon them 

was not sufficient to dislodge the clear conclusion that the Respondent had been 

aware of her actions and had embarked upon a deliberate course of conduct with the 

intention of concealing the loss of the briefcase and the documents contained within 

from her firm.       

 

22.35 Having established the Respondent’s state of knowledge the Tribunal considered 

whether the Respondent’s conduct was honest or dishonest by applying the 

(objective) standards of ordinary decent people.  

 

22.36 The Respondent had sought to conceal the loss of the briefcase and contents from her 

colleague and from her manager by providing them with information which she knew 

to be untrue.  These were actions which the Respondent should have known would be 

considered dishonest by ordinary decent people. 

 

22.37 In the light of its factual findings and its conclusions in relation to the Respondent’s 

knowledge the Tribunal was sure that the Respondent had been dishonest by the 

standards of ordinary decent people.  

 

22.38 Dishonesty in relation to Allegation 1.1 (ii) and Allegation 1.2 was proved beyond 

reasonable doubt. 
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Previous Disciplinary Matters 

 

23. There were no previous Tribunal findings.  

 

Mitigation 

 

24. The Respondent stated that she sincerely regretted what had happened and that she 

had insight into her conduct: she was in a much stronger position and able to deal 

better with difficult and stressful circumstances (the Respondent explained to the 

Tribunal the ways in which she had sought to improve her well-being). 

 

25. This had been a lesson learned and in the 2 years following this incident the 

Respondent said that she had worked hard to improve her health and would now not 

react in such a way again.  The Respondent said that prior to the incident she had 

never lost data and she was now more vigilant so that this was a single episode which 

would not be repeated.  

 

26. Notwithstanding the findings of the Tribunal the Respondent said that she had reacted 

in panic, caused by her underlying anxiety issues and not through dishonesty. The 

Respondent said that she had not been thinking logically when the incident occurred 

and she had been convinced that the briefcase and contents would be recovered.  

 

27. The Respondent said that when this incident had occurred she had been through an 

extremely difficult, stressful and emotional time in her personal life all of which had 

exacerbated an underlying health condition (the details of which she explained to the 

Tribunal and showed to the Tribunal an occupational health report dated 

30 January 2018) and this had affected her reaction to the incident which the 

Respondent described as illogical; irrational and reactive.  The HR department at 

Capsticks had been aware of her health problems.    

 

28. The Respondent explained that this had been a one off incident and she had made no 

attempt to cover it up and that she had reported the data loss within 3 working days.  

There had been no gain for the Respondent either financially or professionally and it 

had been a terrible mistake on her part. 

 

29. The Respondent stated that she was no longer involved in the law and that this 

incident had haunted her for the last 2 years.  

 

30. The Respondent made reference to the decision in SRA v James (full reference at 

para.22.5) and urged the Tribunal to consider all the factors in her case, including her 

personal mitigation, to establish that these factors, both individually and collectively, 

represented exceptional circumstances such as would enable the Tribunal to consider 

the imposition of a lesser sanction than striking the Respondent off the roll of 

solicitors, the Tribunal having made findings of dishonesty.     

 

Sanction 

 

31. The Tribunal first had regard to the observation of Sir Thomas Bingham MR (as he 

then was) in Bolton v Law Society [1994] 1 WLR 512 that the fundamental purpose 

of sanctions against solicitors was: 
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“to maintain the reputation of the solicitors’ profession as one in which every 

member, of whatever standing, may be trusted to the ends of the earth”. 

 

32. The Tribunal referred to its Guidance Note on Sanctions (7th Edition) when 

considering sanction. The Tribunal was mindful of the three stages it should follow 

when approaching sanction, namely the seriousness of the misconduct, the purpose 

for which sanctions are imposed by the Tribunal, and the sanction which 

appropriately fulfils that purpose in light of the seriousness of the misconduct.  

 

33. The Tribunal assessed the seriousness of the misconduct by considering the level of 

the Respondent’s culpability and the harm caused, together with any aggravating or 

mitigating factors.  

 

34. In assessing culpability, the Tribunal found that the motivation for the Respondent 

was a personal decision to hide and cover the loss of the briefcase, and the documents 

of a sensitive nature relating to an ongoing matter, which it had contained.  The 

Tribunal noted both the briefcase and the documents had never been recovered and 

they remained missing.   

 

35. The Respondent’s actions after the loss of the briefcase were not spontaneous, on the 

contrary, following an initial moment of panic which many people in this position 

would have experienced, the Respondent pursued a considered path of conduct in 

which she did not report the loss as promptly as she ought to have done and in 

accordance with her employer’s policy on reporting data loss.  The Respondent 

consciously misled her colleagues as to the true state of affairs whilst making 

enquiries with the rail company’s lost property department in  the hope of recovering 

the briefcase and contents without ever informing her employer that they had been 

lost and to that extent there was thought and planning on the Respondent’s part.   

 

36. The Respondent had breached the trust placed in her by her employer to not tell 

untruths or mislead her employer on matters which related to an on-going case and 

also to operate within the terms of her employer’s policy on data loss to report such a 

loss promptly and without delay.   

 

37. The Tribunal considered that the Respondent had had direct control and responsibility 

for the circumstances giving rise to the misconduct.  The Respondent had had the 

briefcase under her physical control when she had left work on 

Thursday 24 May 2018.  The Respondent then left the briefcase on the train when she 

disembarked at her stop.  This part of the incident was unfortunate but was something 

which could have occurred to anyone, in any walk of life, however, it was the poor 

choices the Respondent had made thereafter which directly gave rise to the 

misconduct found by the Tribunal to have occurred.      

 

38. The Tribunal accepted that at the material time the Respondent may not have been an 

experienced solicitor, having only qualified in 2017, however she was not at that time 

a person without life experience or an understanding of the seriousness of the 

incident. The Respondent had been aged about 30 when this event occurred and 

hitherto she had garnered a number of years’ experience working in a law firm as a 

para-legal; a trainee solicitor and a latterly as a solicitor. The Respondent had had 

sufficient knowledge of legal practice and procedure to understand the nature of her 
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actions at the time and the consequences which flowed from them.  A solicitor of any 

level of experience would know that a data loss should be reported promptly after 

discovery of the loss (this was also a matter of common sense); that the loss should 

not be concealed and that they should speak to colleagues with candour particularly in 

matters which directly concerned the business of their firm and employer.    

 

39. The Tribunal considered that there was no evidence the Respondent had misled the 

Regulator and that when it was reported to the Regulator it was reported with 

accuracy. 

 

40. Overall, the Tribunal assessed the Respondent’s culpability as high taking into 

account all the factors it had considered.  

 

41. The Tribunal next considered the issue of harm. There was no evidence of direct harm 

to any individual in this case in the sense that the lost data had been misused and it 

was accepted that the Respondent had not deliberately set out to cause harm. 

However, the harm in this case lay in the fact that the material, which was of a 

sensitive nature, was lost and has never been recovered and this would be a matter of 

concern to the person to which the data related and it had caused difficulties to 

Capsticks the SRA and the client. 

 

42. The damage to the reputation of the profession by the Respondent’s misconduct was 

significant as the public would trust a solicitor not to conceal the loss of data by 

telling untruths to their colleagues and their employer. The Respondent’s conduct was 

a significant departure from the complete integrity, probity and trustworthiness 

expected of a solicitor.   

 

43. The Tribunal considered that had the Respondent reported the loss without delay and 

in accordance with the data loss policy her employer could have minimised the 

damage and potential loss of confidence in them by their client by taking steps at an 

earlier juncture to seek the recovery of the documents: to that extent the harm was 

reasonably foreseeable by the Respondent.          

 

44. The Tribunal assessed the harm caused as high.  

 

45. The Tribunal then considered aggravating factors. The Tribunal, in its finding of fact, 

had found that the Respondent had acted dishonestly. 

 

46. The Respondent’s actions following her discovery of the loss had been deliberate and 

calculated, most likely because she considered the loss would have impacted 

adversely upon her with respect to her employer.   However, whilst the data loss was 

no doubt serious, it was clear from the evidence presented to the Tribunal that the 

Respondent’s position in the firm would not have been in jeopardy had she taken the 

most minimal action, a phone call, an e-mail or even a text to her employer to report 

the loss soon after it occurred.  In this case a week or 3 working days was too long a 

delay. 

 

 

 



34 

 

47. During the time the Respondent failed to notify her employer of the data loss the 

Tribunal considered that she knew or ought to have known that her conduct in 

concealing and telling untruths about the loss was in material breach of  her 

obligations to protect the public and the reputation of the legal profession. 

 

48. There was no evidence that the Respondent had taken advantage of a vulnerable 

person and the Tribunal noted that the Respondent had no previous disciplinary 

findings recorded against her. 

 

49. The extent and burden of the data loss had fallen upon Capsticks and its client, the 

SRA who had had to explain the loss of sensitive material to Person X and 

compensate Person X for its loss.  

 

50. The Tribunal also considered mitigating factors and in this regard there was no 

evidence that the Respondent’s misconduct was the result of deception by a third 

party. 

 

51. The Respondent eventually notified her employer of the loss by her e-mail sent to 

Ms Lucas on 31 May 2018, albeit after a week had passed since it had occurred. 

 

52. The Tribunal noted that neither Capsticks nor the Respondent had voluntarily notified 

the Regulator of the facts and circumstances giving rise to the misconduct and that the 

later investigation as a case concerning regulatory conduct was instigated by a 

complaint made by Person X to the Regulator.   

 

53. The Tribunal accepted that the Respondent had made heartfelt apologies for her 

conduct and that when she did disclose the data loss she had co-operated fully and 

sincerely with her employer and the Regulator during the investigation. The Tribunal 

accepted that the Respondent had shown genuine insight and that whilst she had not 

been long in the profession as a solicitor she had had an otherwise unblemished 

record.    

 

54. In all the circumstances of this case the Tribunal considered the seriousness of the 

misconduct to be high: this was perhaps an inevitable conclusion given the Tribunal’s 

findings of dishonesty.  In addition, the Respondent’s conduct had been found to have 

lacked integrity and she had failed to uphold public trust in the provision of legal 

services.  

 

55. In the Judgment of the Divisional Court in SRA v Sharma [2010] EWHC 2022 

(Admin) it had been held that “save in exceptional circumstances, a finding of 

dishonesty will lead to the solicitor being struck off the roll….that is the normal and 

necessary penalty in cases of dishonesty... There will be a small residual category 

where striking off will be a disproportionate sentence in all the circumstances… In 

deciding whether or not a particular case falls into that category, relevant factors will 

include the nature, scope and extent of the dishonesty itself; whether it was 

momentary… or over a lengthy period of time …whether it was a benefit to the 

solicitor, and whether it had an adverse effect on others.” 

 

 



35 

 

56. In SRA v James, MacGregor and Naylor it was said that exceptional circumstances 

must relate in some way to the dishonesty and that as a matter of principle nothing 

was to be excluded as being relevant to the evaluation, which could include personal 

mitigation.  

 

57. In evaluating whether there were exceptional circumstances justifying a lesser 

sanction in this case the focus of the Tribunal was on the nature and extent of the 

dishonesty and degree of culpability and then to engage in a balancing exercise as part 

of that evaluation between those critical questions on the one hand and matters such 

as the Respondent’s personal mitigation and health issues on the other. 

 

58. In this case the Respondent had presented significant personal mitigation to which the 

Tribunal gave very careful consideration.  The Tribunal noted that the Respondent 

had an otherwise unblemished record, albeit she had not long in the profession, and 

that she had produced positive testimonials which spoke to her good qualities as a 

person and which set out some of the difficulties she had experienced.  Further, the 

Respondent had, during mitigation and in evidence, presented information to the 

Tribunal with respect to her health and the levels of anxiety she had suffered prior to 

and after the incident.  It was submitted by the Respondent that her mental state and 

anxiety had contributed to the clouding of her judgment and to the Respondent 

making wrong choices in the aftermath of the loss of the briefcase.   

 

59. The Tribunal observed that this had not been a fleeting or momentary lapse of 

judgment but had in reality represented a course of conduct, involving dishonesty, 

which had persisted for a week. Even, if the Respondent was correct in her assertion 

that the delay had been one of only 3 working days then this was still too long.  

 

60. The Tribunal considered that dishonesty had been used by the Respondent to buy her 

the time in the hope that the lost briefcase would be recovered and that she would 

never have to disclose the loss to her employer.  As a matter of principle and under 

the terms of Capsticks’ data loss policy the Respondent’s employer had a need to be 

made aware of the loss promptly as it related directly to a pressing and on-going 

matter being conducted by Capsticks on behalf of its client.           

   

61. The Tribunal was satisfied that Ms Lucas had provided the Respondent with very 

good supervision and that Ms Lucas would have been readily available to receive a 

call, e-mail or text from the Respondent explaining what had occurred had the 

Respondent chosen to do this promptly after realising she had lost the briefcase. For 

her own reasons the Respondent had chosen not to do so but had obfuscated and told 

untruths instead.  

 

62. As with the finding of dishonesty the Tribunal noted that the Respondent had not 

presented any formal evidence of her mental state relating to her discovery of the loss 

and to her actions in the days which followed but it was accepted by the Tribunal that 

the Respondent had a history of experiencing periods of anxiety and stress. Again, the 

Tribunal observed that that prior to the incident the Respondent’s health appeared to 

be stable but that the loss of the briefcase had caused the Respondent an upsurge of 

anxiety. However, in all the circumstances of this case the Tribunal concluded that 

there was no evidence which allowed the Tribunal to conclude that the Respondent’s 

mental state was of such degree that would have caused her to be unaware of the facts 
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or incapable of distinguishing between true and false; honesty and dishonesty and the 

Respondent chose to follow the most catastrophic path for her both personally and 

professionally.   

 

63. As with the finding in relation to dishonesty the Tribunal considered the character 

references and reached the same conclusion with respect to them namely that any 

weight which could be placed upon them was not sufficient to dislodge the clear 

conclusion that the Respondent had been aware of her actions and had embarked upon 

a course of conduct with the intention of concealing from her employer the loss of the 

briefcase and the documents.  

 

64. Having given very careful consideration to all the matters raised by the Respondent 

including her state of health; her character references and that she had no previous 

disciplinary findings the Tribunal concluded that only limited weight could be given 

to these factors when evaluated against the inherent seriousness of findings of 

dishonesty within the circumstances of this case. The Tribunal therefore could find no 

exceptional circumstances within the meaning of Sharma and James in the 

Respondent’s case. 

 

65. The Tribunal considered that to make No Order, or to order a Reprimand, a Fine or 

Suspension (either fixed term or indefinite) would not be sufficient to mark the 

seriousness of the conduct in this case.  

 

66. Sadly, the Respondent’s misconduct could only be viewed as very serious and this 

fact, together with the need to protect the reputation of the legal profession, required 

that Strike Off from the Roll was the only appropriate sanction. 

 

Costs 

 

67. Mr Tankel stated that as the Applicant had proved the majority of its case to the 

required standard it was entitled to its proper costs on the principle that costs follow 

the event.  The quantum of costs claimed by the Applicant was in the sum of 

£55,530.72 inclusive of VAT. 

 

68. Mr Tankel submitted that the claimed costs were not excessive but were reasonable 

and proportionate.  The costs were predicated on the basis that this was to have been a 

3 day hearing but in the event it became a 4 day hearing.  The net figure, being in the 

region of £45,000.00 was not a disproportionate sum for a 4 day hearing.  The central 

feature of the case had been one of dishonesty and it had been very important for the 

Applicant to have thoroughly prepared its case and presented it with similar 

thoroughness. 

 

69. Due to the particular facts of the case both Capsticks and the SRA were conflicted so 

it had not been appropriate for Capsticks (who regularly prosecute cases on the 

Applicant’s behalf) to send its own advocate or the SRA to send in-house counsel to 

plead the case before the Tribunal.  Instead, Fieldfisher LLP was  instructed who 

charged at its appropriate hourly rate i.e. £380 for a Panel Solicitor 1; £240 for a Panel 

Solicitor 2 and £100 for a trainee solicitor and all the work was broken down in the 

statement of costs dated 17 January 2020.  Mr Tankel stated that the individual pieces 

of work were reasonably undertaken and charged for at the correct level. 
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70. The Division questioned the high level of the Fieldfisher LLP hourly rate as compared 

to Capsticks’ hourly rate of £130.  Also, the Tribunal considered that had the matter 

been handled by the Applicant’s in-house counsel the costs figure may have been 

significantly lower and it appeared that the Respondent was being penalised by way 

of costs for the two conflicts.     

 

71. Mr Tankel said that it was difficult to make a direct comparison with Capsticks and its 

notional hourly rate because Capsticks prosecuted on a volume basis for the Applicant 

and charged using a matrix in which the fees in some cases came out higher and some 

came out lower.  Mr Tankel observed that the Tribunal was an expert Tribunal and 

that it should exercise its discretion to assess the costs judicially. 

 

72. The Respondent submitted that she should not be penalised for the outsourcing of the 

prosecution to Fieldfisher LLP due to Capsticks and the SRA being conflicted in this 

matter and that she should not be penalised for the case having had to be listed for an 

extra day as she had had no say in this: the Respondent’s case had concluded on 

30 January 2020. 

 

73. The Respondent asserted that the hourly rate claimed by Fieldfisher LLP was on any 

analysis excessive and not commensurate with lack of complexity in her case which 

had been straightforward and she had not submitted many documents for the 

consideration of the Applicant or the Tribunal.  The Respondent said that had the 

matter been handled by in-house counsel for the Applicant or by Capsticks the overall 

cost would have been lower than that claimed by the Applicant. 

 

74. The Respondent referred the Tribunal to her statement of means and explained that 

since her last appearance at the Tribunal she had ceased working for her previous 

employer, an insurance company, and was now working on a temporary basis at a call 

centre for a much lower wage which paid at a rate of £9.00 per hour.  

 

75. The Tribunal summarily assessed costs to consider whether they were reasonable and 

proportionate in all the circumstances of this case. The Tribunal had heard the case 

and it was appropriate for the Tribunal to determine the liability for costs and the 

quantum of any costs it ordered to be paid.  

 

76. The Tribunal considered that the case had been well presented and properly brought 

by the Applicant however it considered that the Applicant’s assessment of the 

preparation costs was too high in the circumstances of this case and disproportionate.  

 

77. Having read all the papers and acquainted itself with the issues in the case the 

Tribunal considered that this had not been a complex case for the Applicant to prepare 

and it had not been document heavy. There had only been 2 witnesses of fact and no 

need for a forensic investigation. The Respondent had co-operated fully and had not 

caused the Applicant to incur extra expense by submitting voluminous material for 

review.  

 

78. The Tribunal considered that the hourly rates claimed in this case by the Applicant 

were too high and effectively penalised the Respondent for the conflict experienced 

by Capsticks and the SRA. 
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79. Further, it appeared to the Tribunal that there had been significant and unnecessary 

duplication of work on the Applicant’s part involving the input of a solicitor at partner 

level, associate level and a trainee for a case of limited complexity. 

 

80. The Tribunal considered that had the matter been prosecuted by Capsticks or by an in-

house counsel of the SRA the costs figure would have been significantly lower. On 

the basis of a total preparation time of 100 hours at £130 per hour this would have 

given a round figure of £15,000.00 inclusive of disbursements and a total of 

£18,000.00 inclusive of VAT.  

 

81. The Tribunal next took note of the Respondent’s means which it accepted were very 

limited.  The Respondent had no assets and was working in a temporary job which 

paid £9.00 per hour and equated to a weekly wage of under £400.  On the basis of the 

Respondent’s limited means the Tribunal considered it reasonable and proportionate 

to reduce the assessed fees by £8,000.00.   

 

82. The Tribunal considered that it was appropriate for the Applicant to recover a 

proportion of its costs and assessed that, taking into account all the material 

circumstances it was reasonable and proportionate for the Respondent to pay the costs 

of and incidental to this application and enquiry in the sum of £ 10,000.00.  

 

Statement of Full Order 

 

83. The Tribunal Ordered that the Respondent, CLAIRE LOUISE MATTHEWS, 

solicitor, be STRUCK OFF the Roll of Solicitors and it further Ordered that she do 

pay the costs of and incidental to this application and enquiry fixed in the sum of 

£10,000.00. 

 

Dated this 25th day of March 2020 

On behalf of the Tribunal 

 
D. Green 

Chair 
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