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MR JUSTICE WAKSMAN:   

 

1. This is an application made pursuant to CPR, Rule 11, to set aside an order made by 

Mr Justice Coulson (as he then was) which he made on paper and on a without notice basis, 

and by which he extended time under CPR 7.6 for the services of claim form from 

16 February 2018 to 30 April 2018.  That order was made on 22 December 2017, I shall 

refer to it simply as The Order, the claim form was then served on 25 April.  A further order 

obtained from Mr Justice Stuart-Smith for a further extension to 14 May was not, in any 

event, needed and can be disregarded for today’s purposes.  Not only were the applications 

made without notice to the defendant’s contractor but the order for the extension was only 

served upon the defendant, along with the claim form and particulars of claim, on 25 April.   

 

2. The claim concerns overcladding on a 17-storey block of flats called Horatio House owned 

by the claimant, Portsmouth City Council.  It is common ground that the defendant was the 

subcontractor which designed, supplied, and installed it.  The defendant subcontractor, 

executed a collateral deed of warranty in favour of the council on 4 May 2014.  The deed 

expressly stated that it would cease to have effect 12 years from the date of practical 

completion save for any proceedings already commenced.  Practical completion itself took 

place on 21 October 2005 and therefore, as is common ground, the expiry of the deed would 

be 20 October 2017 and that, as both parties agree, is the effective contractual limitation 

period.   

 

3. The claim form itself had been issued on 16 October 2017 i.e. days before limitation 

expired.  It is common ground that if this application succeeds and the claim form is thus 

due to have expired on 16 February 2008 then there would have been no valid service of it 

and any new claim form issued would be time-barred.  Conversely if the extension remains 

in place then the defendant will have no limitation defence available to it, whereas it would 

have done if the extension was set aside and had not been granted in the first place by 

reference to when the claim form was served.  

 

4. As far as evidence is concerned for the purpose of this application I have of course the 

original application to extend time, itself made on 15 December, that is about two months 

after issue of the claim form and, therefore, about two months before the claim form would 
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expire, unless its validity was extended.  There is then the witness statement of Mr Butler 

from the defendant’s solicitors made in support of the application to set it aside, itself made 

in May 2018 shortly after service, and a witness statement in response to that from 

Mr Peter Balfe, a solicitor employed by the claimant.   

 

5. I am going to deal here first with the law and try to capture all the relevant points made in 

respect of the authorities in one go.  What needs to be stated at the outset are really two 

propositions; first of all, in my judgement, the case law is now very well established and 

runs all the one way and the relevant principles cannot be said to be in doubt.  Secondly, 

that said, how those principles apply to the facts of any given case is, of course, itself a 

fact-sensitive matter.   

 

6. The starting point, in my judgement, is the decision of Stuart-Smith J in the case of 

Lincolnshire County Council v Mouchel Business Services Ltd & Anor [2014] EWHC 352 

dated 21 February 2014.  It is one of the most recent and comprehensive surveys of the case 

law and, of course, has the advantage of having been promulgated in the then new Jackson 

era of increased emphasis on the obeying of time limits and compliance with orders, and the 

rules, and matters of that kind.  He begins in robust form repeating in his own words the 

warning which has been given in other cases, in paragraph one in this way:  

“Where a party issues protective proceedings against the expiry of the 
limitation period it is expected to pursue those proceedings promptly and 
effectively, and if it subsequently seeks and obtains orders extending 
time for service of the claim form, or the particulars of claim, without 
notice to the other party it dices with procedural death.  These simple 
propositions should be known to all professionals conducting litigation, 
they were established long before the recent reforms of the CPR”.  

 

7. Then turning to his review of the law and the principles, at paragraph 21 he says there that 

sets out the ability of a claimant to apply to extend time for service of the claim form, under 

7.6, which is not about applying for an extension of time for service of particulars of claim, 

and there is no provision equivalent to allow extensions of time for the service of particulars 

of claim to be made without notice and, therefore, applications for extensions of time for 

serving a claim form are an exception to the rule that, in general, applications should be 

made on notice.  
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8. As far as pre-action protocols are concerned there is some resonance with this case because 

this is, of course, is a case in the TCC and at paragraph 23 Stuart-Smith J recites that the 

TCC court guide reflects the flexible framework, but that it is not a substitute for the party 

for the CPR and parties are expected to familiarise themselves with the CPR.  There is also, 

however, in the guide the mandatory requirement that a claimant who does not comply with 

the protocol because his claim may become time-barred must apply for directions as to the 

timetable and form of procedure used.  It does not state that such an application must be 

made on notice, but it does not detract from the requirement and the protocol that it should 

be made.  Therefore, as he says in paragraph 24: 

“While an application for an extension can be made without notice, a 
party issuing proceedings to which the pre-action protocol applies 
without complying because the claim may become time-barred, is 
obliged to apply to the court on notice as to the timetable and procedure.  
There are at least two rationales, first of all the application on notice 
enables the court to review the position in the light of submissions made 
by both parties which promote the overriding objective and ensures the 
court has full information at the outset and secondly, if the order is made 
without notice there is always the risk that one or more parties will apply 
to set the order aside.  The requirement that the initial order for directions 
is made on notice removes further costly and time-consuming satellite 
litigation”. 

9. Paragraph 25 explains, in short, that the reforms to the CPR in the Jackson regime heralded 

a new and more robust approach to case management.  However, even under the earlier 

regime, as he cites in paragraph 26 and by reference to Hashtroodi v Hancock [2004] 1 

WLR 3206 CA, ‘If there is a very good reason for failure to serve the claim form then an 

extension will be granted’.  Therefore, where the claimant has been unable to serve the 

claim form, or the claimant has taken all reasonable steps to serve the claim form but has 

been unable to do so and I place particular emphasis on those words, the court will have no 

difficulty in deciding there is a very reason for failure to serve.  The weaker the reason, the 

more likely the court will be to refuse.   

 

10. He recites again from Hoddinott -v- Persimmon Homes (Wessex) Ltd, paragraph 34, ‘A 

solicitor who leaves the issue of a claim form until almost the expiry of the limitation 

period, and then leaves service until expiry of the period; it courts disaster’.  In 

Hoddinott v Persimmon Homes (Wessex) Ltd:  

“If a claimant applies for and claims an extension, without notice, he 
does so at his peril.  He should know that an order obtained in such 
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circumstances may be set aside.  He can take no comfort from the fact 
that the court had made the order.  He cannot be heard subsequently to 
say it was the court’s fault”.  

 

11. In paragraph 29, quoting from Hashtroodi v Hancock [2004] 1 WLR 3206 CA, ‘Where an 

extension is sought beyond four months, and the limitation period has expired, the claimant 

is effectively asking the court to disturb a defendant who is, by now, entitled to assume his 

rights can no longer be disputed’. 

 

12. Paragraph 30 recites a passage from the judgment of Rix J in Aktas v Adepta and Dixie v 

British Polythene Industries Limited [2010] EWCA Civ 1170, where he was making the 

point that because in this jurisdiction time starts running upon issue of a claim form, unlike 

service of process in many other jurisdictions. Since the time stops upon issue, but service 

can be effected within four months, that is already a four-month extension and therefore the 

court should strictly regulate the period granted for service - otherwise it gives rise to 

sloppiness.  Therefore, the argument that if late service were not permitted the claimant 

would lose his claim because it would be time-barred, becomes a barren excuse.   

 

13. However, even where the claimant is well within the limitation period despite his delay in 

serving, there is a clear public interest in the rules and the courts curtailing the efficacy of 

an unserved claim form, which is not very different from an unposted letter.  Therefore, the 

strictness with which the time limit is supervised supports an entirely valid public interest. 

Stuart-Smith J then says that the new approach of robustness also applies to cases like this, 

see paragraph 42 of the judgment.  

 

14. Having referred to a further group of cases he says, at paragraph 35, that neither the fact that 

the pre-action protocol was not complied with, nor the fact that serving proceedings might 

lead to an increase in costs amount to good reason for failure to serve the claim form”. 

 

15. That is all I need to say about that case.   

 

16. Imperial Cancer Research Fund & Anor v OVE ARUP & Partners Ltd & Anor [2009] 

EWHC 1453 was relied upon in particular by the claimant in its written submissions.  In my 
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judgement it is not saying anything different.  It is, in any event, another first instance 

decision but in a pre-Jackson era and some years before Lincolnshire County Council v 

Mouchel Business Services Ltd & Anor, but I do not think there is any conflict.  The facts, 

which in my view led me to Ramsey J to say that an extension was justified had two 

particular features not present here.  First of all, it is plain that the defendant had failed to 

provide important information without which the claimant could not make a proper 

assessment of the viability of the claim. Secondly, at the time of the application for more 

time the issue was which of three possible defendants was liable: the contractor, the 

architect or the other party.  The claimant was, at that stage, unable to say against which 

defendant it would have a viable claim, and that is set out in paragraph 43(6) of the 

judgment of Ramsey J.  He also, as a more minor consideration, said that in any event it 

might be that the claimant was not entirely statute barred, depending on how they put the 

claim. That is not suggested here.  

 

17.  Imperial Cancer Research Fund & Anor v OVE ARUP & Partners Ltd & Anor does not 

take the matter any further, as far as the claimant is concerned.   

 

18. Just dealing with some other authorities, in the Aktas v Adepta and Dixie v British Polythene 

Industries Limited case itself, paragraph 91 of the judgment there was already referred to in 

Lincolnshire County Council v Mouchel Business Services Ltd & Anor, but paragraph 71 of 

Aktas is instructive.  Again, it says that there is a strict approach to be taken. It is a policy 

which by the law of limitation itself is mitigated by the claimant’s remedy against a solicitor 

when he acts through one.  Because it is a strict policy it may become technical, but it 

should not be supposed this attitude of the courts is new, although there may be differences 

at the margin.  The overall public policy towards negligent failure of service has not 

changed since the pre-CPR days.  

 

19. Then, just going back to Hoddinott -v- Persimmon Homes (Wessex) Ltd, the emphasis on 

strictness even in non-limitation cases was emphasised at paragraph 54 where it said, in a 

non-limitation case, ‘What is the point of refusing to extend time if a claimant can issue 

fresh proceedings?’.  However, it was said there, by Dyson J, there are three purposes.  The 

first is to notify the defendant the claimant has embarked on a formal process of litigation 

and informing them of the nature of the claim.  The second is to enable the defendant to 
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participate in the process and have some say in how it has been prosecuted.  Until he has 

been served the defendant may know the proceedings are likely to be issued but does not 

know for certain.  The third is to enable the court to control the litigation process.  If 

extensions of time for service are justified they will be granted, but until the claim form is 

served the court has no part to play in the proceedings.  The key element of the Woolf 

reforms was to give the court far more control and that is why the court is unlikely to grant 

an extension of time for service if no good reason has been shown for the failure to serve 

within the four-month period.   

 

20. In the case of Byatt, another decision of Rix J, he first of all at paragraph 52 recited what 

Dyson J had said in Hoddinott -v- Persimmon Homes (Wessex) Ltd about not disturbing the 

defendant’s accrued right for a limitation defence, and then paragraph 54, referring back to 

the case City & General (Holborn) Ltd. v AYH Plc [2005] APP.L.R.  09/29, he said thqat it 

was not sufficient to say that they had served just outside the extended period. The primary 

question in a case where limitation is engaged is not whether the defendants could, or could 

not, assume the claim was no longer pursued;  the primary question is whether if an 

extension of time is granted the defendant will or may be deprived of a limitation defence 

and that key point, of course, arises here.  

 

21. He goes on to say, of course, that the effect of a refusal to extend time will deprive the 

claimant of what may be a good claim, but the stronger the claim the more important is the 

defendant’s limitation defence.  Therefore, that limitation factor is principally concerned 

with the deprivation of a defence, not  the loss of the claim on the claimant’s side.  

 

22. As far as expert evidence is concerned, as a reason, that has been considered in a couple of 

cases.  Going back to the Leeson v Marsden and Another decision, at paragraph 148 it was 

said that:  

“The justification balanced on behalf of the claimant there, namely the 
solicitors were awaiting receipt of an accountant’s report, is not a reason 
for delay in service of the claim form.  If that point could justify any 
extension of time it would be for the extension of service for particulars 
of claim, not the service of the claim form.   Therefore, there is no basis 
upon which a competent litigation solicitor, having thought about the 
matter properly, could have justified delay in service”.   

23. I was also referred to the Foran case; the judgment of Cox J at paragraph 49 said that there 
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appeared to have been an active decision taken not to serve the claim form until a medical 

report was available, but that would not in any event amount to a good reason for failing to 

serve the claim form in time.  Although it was probably considered to be more helpful to the 

defendant for them to have the details of the particular claim and supporting documents all 

in one go, and there is a very clear resonance with the claimant’s position here.  The learned 

judge says,  

“On the authorities that is a not a satisfactory reason for failure to serve 
the claim form.  Problems with experts and delay in providing medical 
report should be a subject of a separate application to the court for case 
management directions if necessary, subsequent to the service of the 
claim form”. 

 

24. That is emphasised here by the range of requirements of the TCC pre-action protocol.  In 

paragraph 37 it was also noted that while in a case where there is a post-expiry application 

for an extension the claimant has to be shown to have taken all reasonable steps to serve 

within its period, it would be curious if any different test was to be applied to an application 

for an extension of time made within the period of the validity of claim; but at the very least 

if he has not taken all reasonable steps the claimant should have to show he has taken 

reasonable steps.  It was noted at paragraph 37 that the reports are not replete with examples 

of extensions being granted where the claimant has not established a real problem in 

effecting service.  

 

25. That is sufficient, in my judgement, so far as the law is concerned.   

 

26. On the relevant facts, according to Mr Balfe, the claimant first became aware of problems 

with the cladding in 2010.  We can get some more detail about that from the expert report of 

Sandberg’s, the consultant engineers.  They recite that in fact it was in October 2009 when 

visual inspection by structural engineers report many cladding panels buckled and adjacent 

joints popped, which was four to six years of installation and that is a feature of the present 

claim.  There was then, in September 2011, inspection of external walls by Concrete and 

Corrosion Consultancy Practice showing distortion of the panels.  In November 2016 a 

company called Martek carried out an inspection of the panels and an inspection form was 

issued, and in November 2016 another consultant produced an interim report commenting 

on de-lamination of panels, brittle edges of polyethylene, and cracks to the edges over the 
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fixings.  

 

27. It is right to say that there was some intimation of a claim, or criticism, which was levelled 

at the defendants by the claimants, in December 2016.  I refer here to the statement of 

Mr Butler.  The intimation of 16 December 2016 was to give notice of defective works and 

then details of the expected remedial work and that without a resolution the solicitors we 

will be instructed to pursue the matter and a formal letter before action will be served.  In 

fact, the two reports in November 2016 were enclosed.   

 

28. In January 2017 the claimants wrote, by way of a chaser.  On 23 January 2017 the 

defendant acknowledged receipt and said it would carry out investigations and in fact it is 

common ground that there was some toing and froing from March 2017 into the summer.  

That did not resolve the matter except that it is plain from what the defendants were saying 

that they were not accepting liability.  Therefore, that takes us to 18 August 2017 when a 

letter before claim was issued.  That sets out the claim in some detail, it refers to the expiry 

limitation period on the second page and says that the deed is valid until 20 October, so the 

limitation period shortly to expire. The claimants wanted a response by 14 September, 

otherwise ‘We are instructed to issue and serve proceedings without further notice and 

without further compliance of the protocol’.  Pausing there the words of Stuart-Smith J are 

important, when you cannot comply with the protocol and limitation is about to expire, you 

should serve and seek legal directions from the court to preserve the position.   

 

29. Then, by an email sent on 18 December, the claimants wrote with a draft document to 

extend the collateral warranty in terms of the time period.  In other words, to extend the 

contractual limitation as a whole; perhaps understandably that was not attractive to the 

defendants.  The defendant’s response was instead to say that they would be prepared to 

enter into a standstill agreement, provided that it was limited to the claims which had been 

made so far, which in general terms were in fact quite comprehensive.  However, because 

the claimant thought that that might in some way limit the potential claims it decided not to 

accept the standstill agreement and so, as a result, there was no protection for the claimant.  

 

30. On 26 October, the claimant emailed the defendants to say that proceedings had been issued 

and it was the intention that particulars of claim would follow and be served within the 
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prescribed period of four months.  At that point everything went silent.  What happened in 

the meantime was that the claimant then made its application to extend time and it is 

important that I read the full text of that.  It says this,  

“The claimant issued proceedings protectively in the light of the 
contractual limitation period.  In preparing particulars of claim the 
claimant was duty bound to disclose to the defendant as much expert 
evidence as possible and in obtaining this, two expert reports have been 
commissioned.  One to prepare in respect of fire-resistant qualities and 
one for the failure of the cladding material and or defective 
workmanship”. 

 

31. I interpose there; there is no obligation in the Rules, or otherwise, for the claimants to serve 

all of its expert evidence or even most of its expert evidence, or even a substantial amount 

of expert evidence, along with its particulars of claim.  In some cases that might be helpful, 

but it is simply not a procedural requirement; that seems to have been a misunderstanding 

on the part of the author, Mr Balfe. 

 

32. As far as the question of fire-resistance is concerned it was accepted that that report would 

be ready before the expiry of four months and so we can forget about that.  What he goes 

onto say is the second report, being undertaken by Sandberg, would involve practical testing 

of materials and will therefore require additional time to complete.  In evidence of this 

statement the claimant attaches a letter from a Sandberg senior associate and that letter said 

that the investigation and analysis would look at role of differential and thermal movements 

and identify differences between the panels used on Horatio House and a different house 

and the role of degradation of polyethylene core:  

“A number of fire tests were then costed up, about £16,000 was the total.  
It is said that some of the results would be available by the end of 
February, but it would not be possible to complete all of the work until 
the end of the March.  Other reports are already in hand and includes our 
ongoing research for example to similar problems reported elsewhere 
and formal reporting of the site visit and examinations of panels”.   

 

33. That was important; it was clear from the substantive report that that site visit took place on 

24 October.  It is also clear from what Mr Balfe says that the formal instruction of the 

experts to do anything in this regard only came about in October, in other words at virtually 

the same time as the limitation period was going to expire.  That is on any view far too late 
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to start considering what the experts might say. So to the extent that this then caused time 

problems for the claimant, I am afraid to say that, looking at it objectively, the claimants are 

the authors of their own misfortune.   

 

34. Returning then to the chronology, when the claim form and the particulars of claim, and the 

order made by Mr Justice Stuart-Smith was served, that was on 25 April, the claimant 

having asked the defendant if they had solicitors to accept service on 28 April.  As the 

authorities make clear, that was a very risky course to take because it meant that no 

application to set aside could be made until well after the expiry of the limitation period and 

indeed after the period of the extension had itself expired.  The claimants, regrettably 

therefore, faced the risk that the defendants would do as they have done and challenged the 

original order and if the order was set aside then the claimants had nowhere else to turn.   

 

35. As the authorities make clear, there were other courses reasonably open to the claimant.  

The first would have been to issue and serve the claim form and then seek directions 

immediately to obtain an extension for service and particulars of claim.  In fact, had the 

claim form been served by 16 February, and given that the particulars of claim would have 

to be served at the earliest 14 days later, only a fairly modest extension of time for service 

of particulars of claim to 25 April when they were served would have been required. 

 

36. The second thing that could have been done would have been to make the application on 

notice on the basis that it is obvious that there would be an argument about limitation here, 

and if that had been brought at the beginning, in other words the beginning of the four 

month period, it is almost certain that it could and would have been heard and determined 

before the end of the four month period.  If it went the claimant’s way it now had a decision 

which, subject to appeal, could not be interfered with.  If it went against the claimant, the 

claimant would still be in a position either to seek an extension of the time for service of the 

particulars of claim or to serve particulars of claim which might not be as full as they had 

wished but would nonetheless constitute a valid document, all done within the four month 

period.  

 

37. There was an unfortunate episode, which only lasted a couple of days, where the claimant 

for no good reason refused to let the defendant see the actual application for the order, but 
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that was resolved by 10 May.  To resolve one point, which has emerged as an argument 

now but not in the application, that was a concern that in some way if there was no 

extension then it would not be possible for the claimants to consider if they had any other 

further causes of action in that want to put in a particulars of claim, but there is nothing in 

that point.  It was never suggested within the application and in any event, as is quite clear, 

the claim form here was entirely comprehensive in its terms.  What it said was this, ‘This is 

a claim for breach of contract, warranty and negligence in the design, supply and erection of 

installation of cladding at Horatio House’, so all possible bases are covered.   

 

38. It was said that there was negligence by the cladding contractor. The cladding had 

disintegrated by peeling off the core; this posed a health and safety hazard to the residents 

and visitors and it meant also a severe reduction in their fire-resistant qualities. The 

claimant was now in the process of removing the cladding, which in fact has happened. The 

Claim Form gives is a clear and succinct description of what the claim is. 

 

39. It is helpful at this stage then to go to the particulars of claim itself.  Most of it is concerned 

with the lack of fire-retardant qualities, a point which obviously had heightened emphasis 

after the tragic events at Grenfell Tower in June 2017.  That is not a matter which the 

claimant says caused it any difficulties in terms of having to apply for an extension.  The 

part that we are concerned with is paragraph 25 to 28, it says this:  

“The ACM panels were always bound to fail within a few years because 
of the negligently defective way in which they had been installed.  The 
correct method of installation was to rivet and affix the panels through 
holes onto the steel frames, but that had not been done and in some 
places there had been no contact between the rivets and the steel frame at 
all and the net effect of the installation meant they were inevitably bound 
to deflect and degrade, delaminating at the edges so as to expose their 
core and incidentally to increase the fire risk and become twisted, so they 
completely failed well within the warranty period”.  

 

40. It is in that regard, and that regard only, that the Sandberg report is then annexed. It is 

important to say a little more about that.  As I have indicated, there was a site visit on 

24 October. There were visual examinations of the panels, and there was a wind loading 

assessment, there was a meeting on 28 November and then there was some preparation of 

test panels.  Section three of the report shows the importance of the visit on 24 October, it 
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was to observe the problems reported by the council.  Loose panels which had been 

removed were examined briefly, each elevation was viewed from the ground level and then 

the rest of the section explains in detail the observations that were taken on site.  They gave 

examples of where panels had become damaged, or where there was delamination, which is 

the essential complaint here and that goes all the way through to 3.3.2.14.   

41. It is right to say that what then was going to happen was the particular testing of the panels, 

although the conclusions in that regard do not seem to have featured prominently in the 

relevant part of the particulars of claim.  What however this does reveal, and to be fair it is 

not suggested to the contrary by Ms Davies, is that this is not a case where in respect of the 

defective installation claim the claimant was in fact in a position where it did not know 

whether it had a viable claim at all.   

 

42. Although only instructed very late in the day they already had the observations of Sandberg, 

contained at section three of the report which broadly speaking made up a number of 

paragraphs in the statement of claim.  The chemical and other testing of the panels was 

clearly desirable and was done, but it is not suggested anywhere that the failure to have the 

test results mean that the claimants were not able to work out that they had a viable claim 

about defective installation against the defendants.  Or that, in fact, they could not even 

produce a form of particulars of claim.  The most that could be said, and has been said, is 

that the particulars of claim would not have been as full as the claimants would have liked 

and further particulars might have been required later on or alternatively there may have 

been some amendments.  All of that I understand, but none of that can possibly justify a 

reason for an extension of time in which to serve the claim form.   

 

43. Against that factual background, I then turn to the discussion of the parties’ submissions.  A 

number of points are made by Mr Balfe in his witness statement which, in fact, are not 

contained in the application itself.  However, the defendant has sensibly addressed all the 

points that are now made, and also the points made by Ms Davies in her helpful skeleton 

argument.  If we go, however, to Mr Balfe first of all, at paragraph 35(a) it is said that 

significant delays caused by the defendant in the pre-action stage and lack of 

communication resulted in the claimant not being aware of the defendant’s formal position 

in respect of liability.  With the greatest of respect that is entirely irrelevant - none of that 

stopped the claimant getting on with preparing its case and the evidence for its case.  Again, 
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the TCC guide says that where the pre-action protocol cannot be complied with, either 

because the claimant has not got time or perhaps because the defendant has not got time, 

then you should seek immediate directions.  In any event, the defendant’s position it seems 

to me was tolerably clear, by late 2017 it certainly was not going to accept liability.   

 

44. That leads me to the next part of 35(a) which says, ‘These delays contributed to the 

claimant being unable to decide on the early commissioning of experts reports and being 

cautious in spending public resources and building costs for a matter that had a potential to 

be resolved amicably’.  Well, it is not a question of building costs, there are no building 

costs incurred even now as I understand it.  And the removal of the panels which seem to be 

of considerable importance, has been done. Therefore, the future costs being considered 

here are in effect the cost of the experts, if we take in particular the testing which was some 

£16,000.   

 

45. I appreciate, of course, that a number of authorities like many other bodies these days are 

constrained in the resources which they have, but when you compare the costs of obtaining 

reports in respect of the defendant, who was not showing any signs of accepting liability, 

with the potential loss of the claim, which has now brought it up to six million pounds, that 

really proves where there perspective ought to have been in a case of this kind.  

 

46. Moreover, the claimant was well on notice from 2016 of the need to obtain these reports.  

There is nothing in paragraph 35(a) that helps the claimant.  Then, in paragraph 35(b), it 

says that the claimant was aware some issues in respect of the works since 2009, but only 

the true severity and extent in late 2016.  However, in the context of this case since the 

limitation is going to expire a year later that should only have increased the urgency and not 

decreased it.  I am afraid to say there is nothing in that point.   

 

47. Any increased emphasis, so far as the events of Grenfell are concerned, do not really come 

into it in respect of the matters that are before me because, in fact, the fire-retardant issue 

was something that they did manage to get their expert evidence in on time.  It was the 

delamination of the cladding and the defective installation, which in fact is what had been 

observed in the first place; understandably, back in 2010 they were not aware of what the 

fire-retardant properties may have been or how important that was subsequently to become.  
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The only observations were about the defective installation of the cladding.   

 

48. As far as 35(c) is concerned, this seems to proceed on the basis that there is no restriction 

within the CPR to indicate the claimant should have served the claim form or requested an 

extension.  That is obviously right, but that is not the point.  The point is that the cases have 

emphasised that the way for the claimant to avoid these problems is to issue and serve the 

claim form and here they felt only to draft the claim form as they did, quite rightly, and then 

to seek protection if they needed it in terms of being able to provide the particularised 

particulars of claim by seeking an extension of that.  That is the point that is being made and 

it is not really answered here.  

 

49. Then we have 35(d), that the complexity of the claim required a number of experts and 

Ms Davies emphasised that in her helpful submissions, it is a complicated matter.  Well, yes 

and no.  Actually, so far as the cladding is concerned, on the claimant’s own case it seems 

to be relatively straightforward and they have pointed out, even without the testing, 

numerous ways in which these panels had not been correctly fixed to the steel over structure 

in the first place. However, to the extent that expert evidence was required and had not been 

completed, again, by not even proceeding with that until days before the limitation period I 

am afraid that the claimant has only itself to blame.   

 

50. Therefore, none of those particular points really take the matter any further.  I emphasise it 

is not a case like Imperial Cancer Research Fund & Anor v OVE ARUP & Partners Ltd & 

Anor where in truth the claimant could not know without further evidence whether it had 

any viable case against one, or more, potential defendants and in circumstances where the 

defendant had contributed to the lack of important information which was facing the 

claimant and which caused it problems. 

 

51. It is clear, from the authorities, that it is never going to be enough to justify an extension 

simply to say, I have got an expert’s report and I need more time for it to be completed.  

Even if that expert’s report was all important, the court has got to examine why it had not 

been obtained already, otherwise in every case the delay in obtaining the report could justify 

an extension.  That is not the law and it is not what came out of the decision in cases like 

Foran. 



 16 

 
 

 

 
 

 

52. Some other points now, apart from paragraph 35.  It is said by Ms Davies that the claimant 

did act reasonably because it did make its application for an extension two months before 

the end of the four-month period.  That, of course, is right but the difficulty about all of that 

is that this is a case where the limitation period had expired right at the beginning of the 

four-month period; therefore, the claimants could and should have made an application to 

extend at the earliest possible opportunity and on notice in the way that I have described.  

As I have already explained there is no basis for waiting until the pre-action protocol 

process was completed.  There is no suggestion that that is the right approach, and the guide 

suggests otherwise in cases of limitation.   

 

53. I then deal with some further points, just for the sake of completeness I have already 

mentioned that the fact that Coulson J on a without notice basis found that there was a case 

for extension is irrelevant and to be fair to Ms Davies she did not rely upon that, nor could 

she.  There is a bit of a resonance with the case of Foran where there was a decision taken 

not to get involved in the experts, originally, but to see what the other party’s position was 

and that was said to be not a satisfactory reason and it is clear from Mr Balfe’s own 

evidence, that one of the reasons for putting off the experts was to wait and see what the 

defendant’s position is.  That simply does not help the claimants. 

 

54. Then Ms Davies, of course, emphasises the fact that if the extension is set aside then it loses 

the claim, but that is inevitable in all these cases where there is a limitation point and the 

courts make clear that the factor here is not so much the loss of the claim which would have 

been lost without the extension, but rather the deprivation of the limitation defence from the 

point of the view of the defendants.  I mentioned, but did not deal completely, with the point 

about the particulars of claim.  On the suggestion that they could have added causes of 

action (hence the need to wait), in fact, the particulars of claim do not add any causes of 

action: they entirely mirror the general way in which the causes of action were set out in the 

claim form. 

 

55. The final point made by Ms Davies, and I understand why she makes it, is that the resources 

of the local council are limited.  However, it does not seem to me that that can really be a 

material factor here because either the claimant embarks upon litigation in a serious way, or 
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it does not.  The fact that resources may be limited, in a circumstance like this, does not 

seem to be relevant.  However, even if it were, it makes no difference here because the 

amount of money required to get the expert’s report finished, which is all this is about, was 

relatively modest.  Ms Davies says well no, it is all about the cost of litigation that can be 

avoided.  However, that is to suggest that without the extension the claimant would have to 

embark upon the whole cost of litigation down to a trial -  that is not right.  The whole point 

here is to get its case in order so that it can be served and at that point, as with so many 

cases, the parties might well have agreed a stay.  But if, in fact, the defendant set its face 

against any kind of settlement, well that was going to happen in any event.  If the local 

authority wanted to recover its costs of recladding it was going to have to proceed.  

Therefore, I am afraid as a separate factor that does not go anywhere.   

 

56. If the effect of all of this, if I decide to set aside the extension, which I do for all the reasons 

I have given, is that the public purse will be hit with the recladding bill as opposed to the 

defendant’s liability insurers (if they were insured, and if they were otherwise found to be 

liable), obviously that is unfortunate.  It is regrettable, but the limitation periods are there to 

be observed and in this particular case it was a limitation period of 12 years with an 

additional four months and where the defects had first started to be noticed some eight years 

ago.  I have to apply the law as it is in a case of this kind and I am afraid to say that the 

result is absolutely inevitable, which means that this extension has to be set aside. 

 

57. I have given this judgment at greater length than I might otherwise have done in order to 

make plain to the losing party, the claimant, that I had considered all the arguments and 

indeed I do not believe that Ms Davies could have put her client’s case more persuasively or 

comprehensively than she has done, but that I am afraid is the result.  

 

End of Judgment
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