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The more things change the 
more they stay the same 

On 30 May 2018, the UK government published 
amendments to the Air Navigation Order 2016 (ANO) 
regarding small unmanned aircraft (SUA), colloquially 
referred to as drones. Among changes to be brought in 
are height restrictions on smaller drones which were 
previously exempt, while compulsory registration and 
demonstrations of competency are being introduced 
for all those operating drones. We consider the 
practical impact of the changes. 

 
LEGAL FRAMEWORK 
First, a little context is in order. Not too long ago, the UK was at 
the forefront of drone regulation. The ANO 2009 introduced the 
first set of rules specific to drones, accompanied by CAP722 
(Unmanned Aircraft System Operations in UK Airspace – 
Guidance), which developed the means and standard of 
compliance. The law has evolved relatively little since then. 

 

 

 
  



  

 

By 2016 the Department for Transport (DfT) had 
recognised the need to further develop the UK 
framework. Following a consultation in 2016, the 
government announced in 2017 that it would be 
amending the law to address a number of the most 
widespread concerns about gaps in the existing 
regulations. A Private Member’s draft bill, currently 
unpublished ahead of its second reading, is before 
parliament. In the meantime, the adaptations we 
discuss below have now been made to the ANO 2016, 
some of which will take effect as early as 30 July 
2018, addressing several of the main issues identified 
in the response to the consultation. 

At the EU level, the European Aviation Safety Agency 
(EASA) has proposed a new regulation to harmonise 
regulation of drones by putting them in three 
categories: “open”, “specific” and “certified”, 
according to the level of risk involved in their use.  
Pending finalisation of the terms on which the UK 
will leave the EU, the applicability of any changes in 
EU standards to UK domestic regulation remains 
uncertain. 

 
HEIGHT RESTRICTIONS 
Growing number of drones in the skies must 
ultimately increase the likelihood of collisions and 
near misses with manned aircraft.  The changes to 
the ANO include a 400 feet height limit for drones of 
all sizes, (previously this did not apply to drones 
below 7kg take-off weight), although it will still be 
possible to operate above 400 feet with Civil 
Aviation Authority (CAA) permission. 

This provision will come into effect on 30 July 2018 
but, given the long-standing requirement to maintain 
unaided visual contact of small unmanned aircraft 
and that this height limit was already applicable to 
SUAs over 7kg, the impact on SUA users should be 
very minor. 

 
FLIGHT RESTRICTIONS 
Under the existing Articles of the ANO, any SUA over 
7kg must not fly in a controlled airspace or an 
Aerodrome Traffic Zone without air traffic control 
permission. By virtue of the amendments to the 
ANO, the ambit of this will effectively be widened to 
include all SUAs. This is essentially a parallel to the 
height restriction exemption and is also effective 
from 30 July 2018. 

COMPETENCY AND REGISTRATION 
REQUIREMENTS 
From 30 November 2019, there will be a new regime 
of compulsory registration and competency 
requirements. The requirements will only apply to 
operators of SUAs with a mass of 250 grams or more 
without fuel – lighter than a can of soup - thereby 
tacitly excluding toy drones. 

Obtaining a valid certificate of registration and 
receiving an acknowledgement of competency to 
operate it will be pre-requisites to flying SUAs. While 
the full details have yet to be set out, an 
acknowledgment of competency will only be 
provided if the information, training or tests “as the 
CAA may require” have been undertaken. The 
amendment in the ANO specifies that the training or 
tests may relate to either “the practical operation 
of small unmanned aircrafts” or a “matter 
connected with the operation of a small unmanned 
aircraft” but does not elucidate these concepts or 
the distinction between them. 

Commercial operators seeking permissions to 
conduct commercial operations are already subject 
to competency requirements pursuant to ANO 2016 
Article 94 (5). This requirement will now apply to all 
remote pilots. The CAA may have to strike a balance 
between introducing competency requirements that 
provide a meaningful level of public protection while 
not unduly deterring new users. 

Compulsory registration should, provided it is 
effective, facilitate the identification of drones, 
including after collisions or near miss incidents. 
There will be a question as to how to deal with any 
market in second-hand drones and whether 
registration can be introduced retrospectively for 
the existing population of drones already in 
circulation. 

 
ENFORCEMENT AND PENALTIES 
Penalties for breach of the ANO have been revised 
and come into effect in November 2019. Flying over 
400 feet or within a flight restriction zone will 
attract a fine up to £2,500, while breach of a 
registration and competency requirement will carry 
a fine up to £1,000. These sums do not represent a 
drastic departure from previous penalties. 

The government has previously spoken about 
empowering the police in connection with drone use 
and rule enforcement, however the amendments to 



  

the ANO and the Explanatory Memorandum are silent 
on this. Until police powers are changed or new 
offences introduced by primary legislation, the 
enforcement of the ANO and the lawful parameters 
of drone operation will remain the preserve of the 
CAA. 

The introduction of new police powers, including to 
enforce the ANO, will presumably be addressed in 
the UK’s pending Drone Bill. In the meantime, the 
position remains that police can in principle 
prosecute certain behaviours involving drones where 
such behaviours constitute offences under existing, 
non-drone-specific laws, such as trespass, deliberate 
collision and deliberate breach of privacy rights. 

 
REMOTE PILOT OR SUA OPERATOR? 
One change to the ANO which has been made but 
which was not substantially dealt with in the DfT 
consultation is the inclusion of the new terms 
“remote pilot” and “SUA operator”. As from 30 
November 2019, these will replace the term “person 
in charge”, highlighting the diverse responsibilities 
and roles that can accompany more complex drone 
operations. 

The terms will be inserted via Article 94G, which 
provides: 

(a) “The “remote pilot”, in relation to a small 
unmanned aircraft, is an individual who - 

(i) operates the flight controls of the 
small unmanned aircraft by manual 
use of remote controls, or 

(ii) when the small unmanned aircraft is 
flying automatically, monitors its 
course and is able to intervene and 
change its course by operating its 
flight controls; 

(b) The “SUA operator”, in relation to a small 
unmanned aircraft, is the person who has 
the management of the small unmanned 
aircraft.” 

According to the Explanatory Memorandum, the 
remote pilot is the individual that will intervene 
should there be an issue mid-flight. The SUA 
operator will have overall management of the drone 
and can either be an individual or a company. 

It is not entirely clear what lies behind the change. 
References to remote piloting bring to mind the  

International Civil Aviation Organisation terminology 
of Remotely Piloted Aircraft System, while EASA’s 
draft proposals are set to impose requirements on 
“Remote Pilots”. 

The Explanatory Memorandum to the instrument 
effecting the ANO changes simply indicates that the 
terms are for “safety and security reasons”. The 
concept may make the ANO more readily comparable 
to the new EASA regime in due course, should the UK 
wish to ensure this aspect of its domestic civil 
aviation regime is closely aligned with an EU 
approach. 

For drone hobbyists (and many commercial drone 
operations), the remote pilot and the SUA operator 
will be one and the same individual and, as such, 
these changes are unlikely to have any immediate 
tangible impact. 

 
FUTURE IMPLICATIONS 
In the future, the distinction between the remote 
pilot and the SUA operator may become increasingly 
important particularly as, with the progress of 
technology, the degree of required human action in 
the deployment of SUA flights diminishes. For a 
number of the relevant provisions under Articles 94 
and 95 of the ANO (those dealing with drones) the 
same basic prohibition becomes subject to separate 
and several obligations on the drone operator and on 
the remote pilot. For example, “the SUA operator 
must not cause or permit a small unmanned aircraft 
to be flown at a height of more than 400 feet…and a 
remote pilot must not fly it at a height of above 400 
feet.” It remains to be seen whether operators and 
remote pilots will increasingly have separate risk 
profiles or the extent to which they are separately 
insured. 

Overall, the immediate implications of the 
amendments are therefore limited (particularly 
without clarification on how they are to be 
implemented and enforced). In one respect, 
however, the changes point to a world in which the 
responsibilities on human pilots of drones may 
diminish in relative importance to those with overall 
responsibility for drone operations. 

 
FURTHER INFORMATION 
To find out more about our services and expertise, 
and key contacts, go to: kennedyslaw.com/aviation 

 

 



  

 
KEY CONTACTS 
 

 

Barnaby Winckler 
Partner 
t +44 20 7667 9359 
barnaby.winckler@kennedyslaw.com 

 

 

Stuart Farlow  
Solicitor 
t +44 20 7667 9755 
stuart.farlow@kennedyslaw.com 

      
 

 

Alexandra Miller 
Trainee solicitor 
t +44 20 7667 9578 
alexandra.miller@kennedyslaw.com 

   

 
 

 

 

  
 
The information contained in this publication is for general information purposes only and does not claim to provide a definitive statement of the law. It is not 
intended to constitute legal or other professional advice, and does not establish a solicitor-client relationship. It should not be relied on or treated as a 
substitute for specific advice relevant to particular circumstances. Kennedys does not accept responsibility for any errors, omissions or misleading statements 
within this publication.  

 

  

 
 

  

 
 

 Kennedys is a global law firm operating as a group of entities owned controlled  
or operated by way of joint venture with Kennedys Law LLP. For more information  
about Kennedys’ global legal business please see kennedyslaw.com/regulatory. kennedyslaw.com 
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