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19 September 2016 

Shipping and Commodities Brief 
 
Welcome to the latest edition of Shipping and Commodities Brief.  

In this edition, we consider some of the implications for marine insurers of the Third Parties 
(Rights against Insurers) Act 2010, which finally came into force on 1 August 2016. We also review 
recent shipping and marine insurance law decisions of interest to the market.   
 
This year has seen two landmark Supreme Court decisions: 

 Versloot Dredging abolished insurers’ remedy of forfeiture where an insured gilds the lily 
to improve the speed of claims settlement.  

 Res Cogitans exposes shipowners to the risk of double jeopardy on bunker supplier 
insolvency.  

As always, we hope you enjoy reading this edition and welcome your feedback. 

David McKie, Partner 
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__________________________________________________________________ 

Articles 
 
Third Parties (Rights against Insurers) Act 2010: implications for marine insurers 

The Third Parties (Rights against Insurers) Act 2010 came into force on 1 August 2016 and has 
important implications for all marine liability insurers for both past and future claims.  

It is well worth all freight liability insurers, charterers’ liability insurers, port and terminal 
liability insurers and others reviewing their books, including for closed claims, and reconsidering 
reserves.   

Background 

The Act repeals and replaces the Third Parties (Rights against Insurers) Act 1930, except for cases 
where both the insured incurs liability to a third party and its insolvency proceedings commenced 
before 1 August 2016.  

The Act makes it much easier for claimants to obtain insurance details. It enables service of a 
notice to provide information on whether liability cover is available and, if so, the details of it, 
on a wider class of persons. These include the insured’s directors and officers, and the insured’s 
brokers, who have to respond within 28 days. The likely sanction for not doing so will be paying 
the costs of any court order which the claimant is forced to obtain compelling provision of 
information. 

The Act also makes it much easier for claimants to recover direct from insurers. Third parties no 
longer have to establish liability against the insured before pursuing insurers. Insurers can be 
joined to proceedings. Acts done by the third party which, if done by the insured, would have 
amounted to or contributed to fulfilment of a policy condition are to be treated as if done by the 
insured. This will in some cases deprive insurers of potential coverage defences.   

Impact 

Old claims may come out of the woodwork in two main ways: 

 Where the insured was insolvent at the time an incident occurred or became so shortly 
afterwards, and the claimant took no action because the insured was thought not to be 
worth pursuing. The Act will apply to any liability which arises on or after 1 August 2016, 
even if the insolvency predates that.  

 If judgment has been obtained against an insured prior to the Act, the Act will apply if the 
insured goes insolvent on or after 1 August 2016. In the past, it may well not have been 
worth a judgment creditor taking steps to wind up an insured judgment debtor; now things 
are different.  
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Most P&I entries are on pay to be paid terms, likewise typical collision liability coverage such as 
that provided by ITC Hulls. However, many other marine liability policies do not contain 
provisions making payment to the claimant by the insured a precondition to a right to recover. 
Where the Act applies, pay to be paid provisions remain enforceable as regards property claims, 
but not personal injury claims.  

Insurers whose policies do not contain a pay to be paid clause are therefore left much more 
exposed under the new Act. Going forward, all liability insurers should seriously consider 
including such clauses in order to better protect themselves. 

Under the Act, insurers have the ability to deduct from sums payable to the third party any sums 
owed to them by the insured if they had this right as against the insured. Again, it is therefore 
worth considering inserting specific clauses into liability policies giving insurers wide rights to 
recover sums from the insured (whether by way of policy premium or otherwise).   

For more information please contact: 
David McKie; david.mckie@kennedyslaw.com 
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__________________________________________________________________ 

Case law 
 

Bills of lading: “Hague Rules as enacted” can mean the Hague-Visby Rules 

The Court of Appeal has held that where a bill of lading incorporates the Hague Rules as enacted 
in the country of shipment and that country has enacted what are known as the Hague-Visby 
Rules, the Hague-Visby Rules apply – Yemgas Fzco and others v Superior Pescadores S.A. 24.02.16 

Background 

Project machinery and equipment was carried from Antwerp, Belgium to Balhaf, Yemen under six 
bills of lading, each containing a clause paramount incorporating the Hague Rules 1924 (HR) “as 
enacted in the country of shipment”. Belgium applies the Hague-Visby Rules (HVR). 

Unlike many other forms of clause paramount, there was no reference to trades in which the HVR 
apply. The cargo was damaged on the voyage, causing loss in excess of US$3.6 million. By 
agreement, the cargo owners’ claim was made subject to English law and jurisdiction.   

Under the HVR, package limitation meant the claim was worth around US$400,000, which the 
carrier paid. However, for some parts of the cargo there would have been higher package limits 
under the HR, so to the extent that the HR limit was higher than the HVR limit, cargo interests 
argued the contractual application of the HR enabled them to claim the higher sum, which would 
permit recovery of an additional US$200,000.  

At first instance, Mr Justice Males held that previous authority compelled the conclusion that the 
clause paramount incorporated the HR, not the HVR, but that this did not amount to an 
agreement that the higher sums could not be claimed. The cargo owners appealed.  

Decision 

The Court of Appeal disagreed with Males J, holding that the previous authorities did not in fact 
compel a conclusion that the HR applied. Lord Justice Tomlinson corrected any misconception to 
the contrary based on his decision in The Happy Ranger [2002]. The HR, as amended by the 1968 
Visby Protocol, were never promulgated as a single autonomous instrument, so the phrase “the 
Hague Rules as enacted in the country of shipment” must, where the relevant country applies the 
HVR, mean the HVR.   

Since English law was agreed to apply, the question was governed by the schedule to the Carriage 
of Goods by Sea Act 1971. This enactment refers to the HR “as amended”. The amendment is the 
HVR. So the HVR applied. They applied with the force of law because Belgium was a contracting 
party. The appeal was accordingly dismissed. 

Implications 
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Package limitation is a key element of all cargo claims. Parties want to know where they stand on 
this at the outset. To an extent this decision therefore provides owners, charterers and traders 
with additional certainty over the liability regime which will apply.    

Most modern form bills of lading (for example the 1994 or 2007 Congenbill) allow for the 
mandatory application of the HVR where the bill is issued in a contracting state and/or where 
cargo is shipped from a contracting state, but apply the HR as enacted in the country of shipment 
otherwise, thereby potentially creating a gap, which this decision now closes.  

There are still instances where the application of the HVR by force of law can conflict with the 
express terms contained in a bill of lading, so cargo interests need to think carefully before 
agreeing to vary a choice of law clause.   

The HR package limit refers to £100 gold value. It was not necessary to the court’s decision to 
decide what the proper date for converting that into local currency was. However, the court 
indicated that the approach suggested by Mr Justice Hobhouse in The Rosa S [1988], by reference 
to the date of delivery of the goods or on which they should have been delivered (and adopted by 
Males J at first instance in this case), is probably correct.  

For more information please contact: 
Ollie van der Zee; ollie.vanderzee@kennedyslaw.com 
David McKie; david.mckie@kennedyslaw.com 
Craig Boyle-Smith; craig.boyle-smith@kennedyslaw.com 

 

 

 

 

 

 

 



 
 
 
 
 

Page 6 of 12 

Charterparty: limited meaning of ‘agent’ in off-hire provision 

Supreme Court clarifies the meaning of charterers’ ‘agents’ in an off-hire provision following 
mistaken arrest of vessel at discharge port - NYK Bulkship (Atlantic) NV v Cargill International SA 
(The Global Santosh) [11.05.16] 

Implications 

The Supreme Court’s majority decision provides useful guidance on the scope of a contracting 
party’s vicarious responsibility for the actions or delegated performance of third parties under a 
charterparty.  

Charterers will be relieved at the rejection of the Court of Appeal’s general ‘sphere of 
responsibility’ concept. This could have meant time charterers assuming responsibility for any 
sub-charterer’s or receiver’s behaviour, merely because the occasion for that behaviour arose by 
reason of the fact that the time charterers had sub-chartered the vessel. 

The case essentially boiled down to the issue of which of two innocent parties under the time 
charter should bear the loss of time under arrest. In circumstances where a time charterer who 
had sub-voyage chartered the vessel could recover demurrage/detention for the delay, it might 
be thought that the parties would allocate that risk to the charterers. This could of course be 
achieved by clear terms, and parties may wish to make amendments to bespoke clauses dealing 
with off-hire in the event of an arrest. 

Background 

Cargill International SA trip time chartered the Global Santosh from NYK Bulkship (Atlantic) NV. 
Clause 49 of the charterparty contained an additional off-hire clause. This provided that, in the 
event that the vessel was arrested during the charterparty, payment of hire would be suspended 
until her release, unless the arrest was “occasioned by any personal act or omission or default of 
the Charterers or their agents.” 

Cargill sub-chartered the vessel to Sigma Shipping Ltd on voyage charter terms. The vessel carried 
a cargo of 30,324 metric tons of bulk cement sold by Transclear SA, to IBG Investment Ltd on 
C&FFO terms. Congestion and the breakdown of IBG’s off-loader delayed discharge of the cargo. 
Transclear obtained an arrest order over the cargo, which also mistakenly named the vessel, to 
secure its claim for demurrage against IBG. Cargill withheld hire for the period of arrest, stating 
that the vessel had been off hire within the meaning of clause 49.  

An LMAA tribunal found in favour of Cargill on the basis that the arrest was not in performance of 
any of Cargill’s obligations, and was carried out by Transclear for itself. NYK appealed to the High 
Court. Mr Justice Field held that those, such as IBG, who were directly or indirectly engaged to 
perform any delegated task, such as Cargill’s responsibility to discharge the vessel, were an 
‘agent’ within the meaning of the proviso. While Transclear’s actions were not in the course of 
performing such a task, the failure to pay demurrage or secure the claim was, so the vessel was 
on-hire during the arrest.  

Cargill’s appeal was dismissed by the Court of Appeal, which held that while the agents’ acts or 
omissions did not have to be in performance of a delegated task they had to fall within the 
charterers’ sphere of responsibility for cargo and trading the vessel.  
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Decision 

Lord Sumption delivered the majority judgment of Lord Neuberger, Lord Mance and Lord Toulson, 
which allowed Cargill’s appeal (Lord Clarke dissenting).  

The correct approach was to ask whether what the third party did amounted to the vicarious 
exercise of a right, or was a breach of an obligation, which the charterer had under the time 
charter.  

Cargill’s responsibility for the acts or omissions of IBG under the time charter only extended to 
the actual delegated performance of the cargo handling operations. There was no nexus between 
the arrest occasioned by the actions of Transclear and the performance of the cargo handling 
operations which Transclear and IBG undertook to perform as Cargill’s ‘agent’. This was because 
Cargill was under no obligation to procure that the cargo was discharged at any given time. IBG’s 
failure to discharge cargo within the allotted laytime could not be considered to fall within the 
exercise of some vicarious right of Cargill under the charterparty with NYK.  

For more information please contact: 
David McKie; david.mckie@kennedyslaw.com 
Craig Boyle-Smith; craig.boyle-smith@kennedyslaw.com 
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Detention perils: broad application of infringement of customs 
regulations exclusion  

Atlasnavios-Navegação, Lda v Navigators Insurance Company Ltd and others (B Atlantic) 
[01.08.16]  

Court of Appeal holds that a constructive total loss (CTL) of a vessel detained by customs 
authorities in Venezuela after drugs were strapped to its hull by malicious persons was not 
covered under standard war risks policy terms because the infringement of customs regulation 
exclusion clause applied. 

Implications 

Vessels are at risk of being used by third parties as a means of smuggling drugs and other 
materials. When this is discovered, the vessel is likely to be detained for several months, often 
potentially triggering a claim for a CTL under a war risks cover. Insurers have traditionally not 
been willing to cover such risks as standard, hence the exclusion for detainment “by reason of 
infringement of any customs or trading regulations” as found, for example, in clause 4.1.5. of the 
Institute War and Strikes Clauses.  

Until now, the courts have given a broad interpretation to this exclusion to apply to all kinds of 
smuggling – see for example The Anita [1971] and The Kleovoulos of Rhodes [2003] (in which the 
insured/its crew were similarly not complicit in the smuggling). The first instance decision of the 
Commercial Court in this case seemed to turn this approach on its head. 

The Court of Appeal’s judgment is therefore a welcome return to the more orthodox approach, 
which brings with it more certainty for the market and comfort to insurers. It probably reflects no 
more than application of the standard principles that where two events are proximate causes of a 
loss, and one event is covered within the policy of insurance (malicious act), and the other event 
is subject to an exclusion (detainment by reason of infringement of any customs or trading 
regulations), insurers will not be liable.  

Cover for such detainment risks which are excluded by the standard terms of cover is available in 
the market. Shipowners and others interested in vessels trading to countries which present a 
particular risk that the vessel might be used by others for smuggling contraband will now need to 
consider whether to purchase it.  

Background 

The B Atlantic was insured on the Institute War and Strikes Clauses 1/10/83 with additional 
perils. In 2007, she was detained and her master and crew arrested in Venezuela following the 
discovery of bags of cocaine attached to her hull by persons unknown. The presence of the drugs 
constituted a criminal offence. The vessel remained under detention until 2010, when a 
Venezuelan court ordered that she be confiscated.  
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Owners claimed against war risks insurers on the basis that the vessel was a CTL having been 
detained for over six months. Insurers accepted that the vessel was a CTL but declined cover on 
the basis that the detention arose by reason of an infringement of customs regulations.  

Owners argued that the exclusion did not apply both on the facts, because the confiscation was 
due to political interference in Venezuela, and also that on a true construction of the policy the 
loss arose from an insured risk, namely the malicious acts of a third party, and in those 
circumstances the exclusion did not apply.  

There were separate trials of preliminary issues of law and on the facts in the Commercial Court: 

 On the law, it was held that it was not necessary for insurers to show any complicity of the 
insured or its servants or agents to be able to rely on Clause 4.1.5, and that this exclusion 
was not restricted to the capture, seizure and expropriation cover provided by Clauses 1.2 
and 1.6.  

 On the facts, it was held that there was no political interference. The planting of the 
drugs was a malicious act. However, reading the cover and the exclusions together, the 
exclusion for infringement of customs regulations was subject to a limitation that it did 
not apply where the infringement was no more than the manifestation of the relevant act 
of persons acting maliciously.  

The loss was therefore covered under the policy.  

Decision 

The Court of Appeal agreed that the concealment of the drugs was a malicious act. However, the 
detention was by reason of an infringement of customs regulations. The concealment and the 
detention were both proximate causes of the loss. Therefore the exclusion applied.  

In the leading judgment, Lord Justice Clarke found that Mr Justice Flaux had been wrong to limit 
the scope of the standard exclusion clause, seeking to read in words which were not there, and 
went against the spirit of the policy. There are many malicious acts (sabotage, the explosion of 
goods secreted on the vessel, the killing or wounding of a crew member, or the smuggling of 
illegal immigrants) which do not involve any infringement of customs or trading regulations, so 
there was no need to imply a limitation. If the insured’s contention was right, cover would 
depend on the place of discovery of the drugs, a distinction for which there was no rational basis. 
The application of the policy to worldwide trading supported a wide and consistent interpretation 
of the exclusion.  

For more information please contact: 
David McKie; david.mckie@kennedyslaw.com 
Craig Boyle-Smith; craig.boyle-smith@kennedyslaw.com 
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Hull insurance: SCOPIC and past expenses count towards constructive 
total loss  

Connect Shipping Inc and another v Swedish Club and others (The MV Renos) [01.07.16] 

The Commercial Court has allowed the insured’s constructive total loss (CTL) claim following an 
engine room fire on the insured vessel, despite tender of notice of abandonment (NOA) five 
months after the loss; salvage costs incurred prior to NOA and SCOPIC expenses could be taken 
into account. 

Background 

The insured’s claim, under a policy on the Institute Time Clauses (ITC) Hulls 1.10.83, was for a 
CTL of the insured vessel following an engine room fire in August 2012 while on a laden voyage in 
the Red Sea. Salvage services were rendered on Lloyd’s Open Form (LOF) terms and the Special 
Compensation Protection and Indemnity Clause (SCOPIC) invoked.  

In early September the owners' independent surveyor indicated that the vessel could be a CTL, 
but the insurers disagreed. In October 2012, the vessel’s classification society reported on the 
repairs they considered necessary. There were lengthy investigations by each side’s surveyors into 
the nature of the damage and the possible costs of repair. NOA was tendered on 1 February 2013.  

Increased Value (IV) cover was triggered in the event of a CTL. 

Hull and IV insurers defended the claim on a number of grounds, including that: 

 The insured failed to serve a notice of abandonment “with reasonable diligence after 
receipt of reliable information of the loss”, as required by s.62(3) of the Marine Insurance 
Act (MIA) 1906. 

 The vessel was not in fact a CTL on the basis that certain expenses should be excluded 
from the calculation and that the costs of repair should be calculated using the price of 
Chinese steel/yards. 

Decision 

The first question was whether the insured had tendered NOA in a timely fashion.  

Mr Justice Knowles was not impressed by the insurers’ arguments, given that they and their 
surveyors had made the process harder and take longer, and their conduct, viewed overall, was 
uncooperative.   

In deciding that salvage costs incurred prior to tender of NOA can be taken into account in 
assessing whether or not the vessel is a CTL, Knowles J had primary regard to Clause 19 ITC Hulls 
1.10.83. This draws no distinction between past and future costs of recovery and repair and alters 
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the position under s.60(2)(ii) MIA 1906. That section allows potential future salvage and ships’ 
general average (GA) contributions to be taken into account. However, this did not mean that 
past expense is to be ignored. He refused to follow Hall v Hayman [1911] and The Medina Princess 
[1962] to the extent that these cases might suggest otherwise. 

The insurers argued SCOPIC liability could not properly be described as a cost of recovery or 
repair because it was compensation to encourage salvors to minimise environmental damage 
following a casualty. Protection and indemnity (P&I) insurers paid this liability. Clause 15 of 
SCOPIC costs, which were not indemnifiable under the hull and machinery (H&M) policy, should 
not be allowed as part of the calculation. Knowles J disagreed. The principle in operation under 
section 60(2)(ii) was simply to look at what the costs of repair were: SCOPIC remuneration was an 
‘indivisible’ part of an item (salvage) that insurers accept as a cost of repair. The reasonable 
legal costs of salvage arbitration were also to be taken into account.  

Implications 

The Commercial Court’s decision is the latest in a series of reverses for insurers disputing CTL 
claims following on from Irene EM [2014] (link to 
http://www.kennedyslaw.com/casereview/marineinsurance/) and Brillante Virtuoso [2015]. In 
practice it is very difficult for insurers successfully to challenge whether a vessel is a CTL on the 
figures where there is disagreement between the parties’ surveyors.   

In effect, s.62(3) MIA 1906 requires NOA to be given within a reasonable time after the insured 
has sufficient information to be able to decide whether to elect to abandon the property insured. 
The insured cannot wait and see how things develop. On the facts, as there were conflicting 
repair estimates, a five-month delay was reasonable. That will not always be the case, and other 
judges on the same facts might well not have been so generous. That said, the facts here might 
well have estopped insurers from taking the point that NOA was late. 

Somewhat curiously, counsel for the insurers submitted that the insured should tender a 
‘protective’ NOA in circumstances where it was possible the vessel might become a CTL - which 
seems to misunderstand what was said in The Anita [1971]. That suggestion was rejected by the 
court, because s.62(2) MIA 1906 requires an NOA to be irrevocable. It is, of course, open to the 
insured to tender several NOAs, in case some turn out to be premature, and indeed it may be 
prudent for the insured to do so; but it is hard to see how this can be turned into a requirement 
to tender NOA prematurely.  

The decision on past salvage expense is not entirely surprising, given that the authors of Arnould 
considered that the decisions in Hall v Hayman and The Medina Princess were wrong to exclude 
past expense. In Hall v Hayman there was a concession by counsel that wasted salvage expense 
prior to the NOA was not recoverable. In The Medina Princess a small repair sum incurred prior to 
the date of NOA was excluded from a CTL calculation. In the case of salvage expenses, the 
court’s approach in MV Renos seems correct. It will often not be possible until after salvage 
services have been rendered even to assess whether the vessel might or might not be a CTL, and 
so judge whether to tender NOA.  
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We suspect that the court’s decision that SCOPIC expenses could be included as part of the costs 
of recovery and repair is more controversial. SCOPIC reflects an agreement between owners, P&I 
insurers and salvors to allow recovery by salvors of compensation for efforts to protect the 
environment under Article 14 of the International Convention on Salvage 1989, which on the face 
of it seems very much to be divisible from the Article 13 award which H&M insurers agree to pay.  

SCOPIC as a concept post-dates ITC Hulls 1.10.83 clauses, which make no mention of it (unlike ITC 
Hulls 1.11.95). However, this expense would not be payable by H&M insurers in the event of a 
partial loss, whether or not the policy so provides, because the expense is not loss of, or damage 
to, the property insured. It cannot be recoverable as sue and labour expense for the same reason.   

Since the very concept of a CTL is that it is a species of partial loss converted into a total loss by 
reason of the insured’s election as evidenced by tender of NOA, the court’s decision on this point 
may seem questionable. But, pending the outcome of any appeal, it may now be necessary for 
insurers to amend the standard market wording to make clear that SCOPIC expense (and any 
other loss not covered by the policy) is to be excluded from any CTL calculation.    

Although the test for a CTL is whether the costs of recovery and repair exceed 100% of the agreed 
insured value, unlike the test under the Nordic Marine Insurance Plan, in practice the courts will 
allow a generous ‘contingency’ on repair estimates. In this case the margin was 10%, adopting the 
same approach as taken in Brillante Virtuoso. 

For more information please contact: 
David McKie; david.mckie@kennedyslaw.com 
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