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14 December 2016 

 

Construction Brief  

Welcome to the latest edition of Construction Brief. 

Headlines in this edition include: 

 The changing risk profile in construction projects due to technological 
advancements 

 The changes imposed by the Joint Contracts Tribunal 2016  

 The legal implications of the Farmer Review 

We also consider guidance from the courts on the following: 

 Whether an adjudicator’s decision breached natural justice  

 The value of proportionate costs awards  

As always, we hope you enjoy reading this edition and welcome your feedback. 

 
Iain Corbett, Partner 
iain.corbett@kennedyslaw.com 
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Articles 
 
Construction: technological advancements - the future 
and the risks 
 
The use of construction technologies, including Building Information Modelling 
(BIM), is now commonplace in construction projects and is changing the way 
projects are designed, planned, and delivered. 
 
Technological progress  
 
The potential benefits for those delivering construction projects include greater 
efficiency and improved quality. By way of example, driverless machinery will not 
only serve to address the shortfall of construction professionals (which may be 
exacerbated by Brexit) but will also serve to make projects more efficient by way 
of standardising processes and continuity of operations throughout the delivery of a 
given project. Further, the deployment of drones will enable contractors to 
capture site progress in real-time and, in doing so, capture data which will avoid 
delays.  
 
In addition to the above, the use of drones to survey sites and create 3D maps is 
also becoming common, as is the use of AI to provide existing designs and to verify 
designs. The construction industry is moving towards becoming a paperless 
environment, not just with the introduction of BIM Level 3, but also on an 
administrative level with programmes which enable exchange of blueprints (e.g. 
PlanGrid) and cloud-based control and execution platforms which manage bidding, 
costing, construction, and project management. Those operating in the design and 
construction sphere will need to invest heavily in technology to keep up with their 
competitors. Insurers are likely to see more claims arising from issues such as: 
 

 Ambiguity regarding responsibility 

 Privacy 

 Copyright 

 Data protection 

 Cyber security 

 Safety 

 Ambiguities between human errors (professional liability) and mechanical 

error (product liability) 

 BIM  

 
The construction industry is currently striving to utilise BIM, the process for 
creating, and using, three-dimensional electronic models to represent the physical 
characteristics of structures. Indeed, publicly funded construction work must now 
be undertaken using BIM Level 2 (which requires sharing of design information 
through a common file format). Accordingly, claims will inevitably arise against BIM 
managers and consultants who are not up-to-speed with the BIM process, or who 
use incompatible 3D CAD software.  
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While Level 3 BIM (using a single project model) is not yet in widespread use, and 
this progression should remove the final layer of risk for conflicting information, 
there are difficulties in how liability issues will be addressed.  
 
The construction industry will inevitably face challenges in allocation and 
coordination of responsibilities. Indeed issues relating to the following are already 
arising: 
 

 Is the model itself a contractual document? 

 To what extent can, and should, entities rely on data entered by others 

being accurate? 

 Who owns the model and any copyrighted material? 

 Can responsibility for professional design really be shared? 

 Anomalies as a result of parties failing to decide (or not making clear) in 

their contracts which documents are to take precedence and ensuring that 

that decision is consistent throughout, i.e. whether the requirements of the 

BIM Protocol take precedence over the main body of the contract itself and 

whether the BIM Protocol is actually consistent with the obligations 

contained in the body of the agreement. 

 Despite public authority clients being mandated to use BIM, contractors and 

consultants operating in that sphere may not be familiar with the 

technology, practical difficulties, limitations, or cost. They can sometimes 

demand incredibly detailed levels of modelling because of this 

unfamiliarity. 

 BIM requirements being relegated to a schedule which may then get 

overlooked by consultants and insurers in circumstances where it regularly 

contains absolute obligations regarding quality and coordination which 

should not be agreed without detailed consideration. 

 

As BIM becomes more widely used, the professional team will need to become 
more adept at coordinating between themselves and educating their clients as to 
what can realistically be achieved in terms of quality, time, and cost while 
maintaining the benefits of working with BIM. That said, we believe that while 
many of the issues identified above will be resolved through experience and 
familiarity, instances will arise which require the involvement of a third party 
decision maker in order for precedents to be established, especially as there is only 
limited case law defining the BIM relations and addressing scope changes arising 
from changes in the model. 
 
Insurance  
 
The challenge for insurers is the project insurance which needs to be developed, 
absent which Level 3 BIM will prove difficult to adopt. Government is currently 
trialling IPI (Integrated Project Insurance), which insures the whole project team 
except in specified circumstances (e.g. wilful default). In the next three to five 
years, the use of IPI is likely to become more commonplace, at least for projects in 
the £10-25 million range. Insurers will face challenges in pricing IPI products, which 
generally cover over-spend and latent defects for 12 years from completion. 
Insurers will also be asked to insure alliances which involve members of which they 
have no direct knowledge.  
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The future  
 
All of the above will serve to increase the pressure on the design and construction 
industry to ensure not only that it is up-to-speed with the latest technological 
advancements but also that transparency and good housekeeping is maintained 
throughout the lifecycle of a project. Further, it is incumbent on all of those 
operating in the construction industry to track the changing risk profile of projects 
as new technologies are utilised. Those entities which are not able to keep pace 
with these changes are likely to find themselves increasingly exposed. Policy 
wordings too will need to be updated if insurers are to avoid nasty surprises. 
 
For more information please contact:  
Paul Carter, paul.carter@kennedyslaw.com 
Fleur Rochester, fleur.rochester@kennedyslaw.com 
Christopher Butler, christopher.butler@kennedyslaw.com 
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JCT 2016 – what’s changed? 

The Joint Contracts Tribunal (JCT) is currently rolling out the latest major update 

to its family of standard form construction contracts. We provide a review of the 

changes that have been introduced to date. 

The staged publications have so far included updates to the Minor Works Building 

Contract (MWBC), the Design and Build Contract (DBC) and the Standard Building 

Contract (SBC). In this article, we will collectively refer to these as the 2016 

Contracts.  

Common features 

Overview 

A number of new features are common to all the 2016 Contracts. These include: 

 Incorporation of the provisions of the JCT Public Sector Supplement 2011 

that relate to fair payment, transparency and business information 

modelling (BIM). 

 Adjustments to reflect the Construction (Design and Management) 

Regulations 2015 and the Public Contracts Regulations 2015. 

 Amendments to the works to existing structures insurance provisions 

(Option C) to make them more flexible. 

 Revision and simplification of the section 4 payment provisions, including:  

o Establishing ‘Interim Valuation Dates’ (IVDs) that apply throughout 

the supply chain. 

o Increasing flexibility in the fluctuations provisions. 

o Consolidating the notice provisions required by statute. 

 Introduction of a procedure for prompt assessment of loss and expense 

claims.  

 Inclusion of provisions for the grant of performance bonds and parent 

company guarantees. 

 Extending the option to subcontractors of using third party rights (TPR) 

instead of collateral warranties. 
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 Incorporation of the JCT 2012 Named Specialist Update. 

The general position adopted by the JCT in relation to risk allocation has not 

changed. On this basis, we expect that developers and contractors will continue to 

negotiate amendments to the standard forms to reflect their own approach to risk. 

In addition, it is important for all parties switching from the 2011 edition to 

familiarise themselves with the new procedural requirements of the contracts, in 

particular in relation to payment and loss and expense claims.  

Payment terms 

The most significant change to all the 2016 Contracts relates to the restructuring 

and simplification of the payment provisions.  

The main points to note are as follows:  

 IVDs have been introduced, establishing a common valuation date. This is 

designed to speed up payments throughout the supply chain, in line with 

the government’s Construction Supply Chain Payment Charter.  

 The contracts no longer distinguish between interim payments due before 

practical completion (PC) and after PC. Accordingly, the period between 

interim certificates issued post-PC has reduced from two months to one 

month.  

 Notified sums (plus interest) are now automatically recoverable as debts.  

Common valuation dates  

The un-amended 2016 Contracts establish the following multi-tiered payment 

regime:  

 The main contract states an IVD, which applies on the same day each month 

(or nearest business day). The same date is written into all the subcontracts 

and sub-subcontracts, which themselves need to use the appropriate JCT 

2016 form.  

 The first IVD must now be stipulated in the contract particulars (instead of 

the due date for payment). If the contract particulars are not completed, 

then the first IVD is one month after the works commencement date and 

then at monthly intervals. 

 Under clause 4.7 of the DBC:  

o The contractor is required to make an interim payment application 

in respect of each interim payment before each IVD. 

http://uk.practicallaw.com/1-385-6400#a1029532
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o Unless the application is late (which is dealt with in clause 4.7.3), 

the due dates for interim payments are then seven days after the 

relevant IVD. 

o Not later than five days after each due date the employer should 

issue a payment notice, stating the sum they consider to be/have 

been due at the due date. If the employer fails to do so, the 

contractor’s application will operate as the payment notice.  

 Under clauses 4.8 and 4.9 of the SBC and under clause 4 of the MWBC:  

o The contractor may (but is not required to) make an application for 

payment at any time up to the IVD. 

o The due date is seven days after the relevant IVD. 

o The architect/contract administrator should issue an interim 

certificate no later than five days after each due date, stating the 

sum they consider to be due to the contractor at the due date. 

o If no interim certificate is issued, the contractor’s application for 

payment will operate as the payment notice.  

 As before, a pay less notice can be issued no later than five days before the 

final date for payment.  

 Under the 2016 Contracts, the final date for payment of each interim 

payment and the final payment is 14 days from its due date.  

 The aim of the amendments throughout the contractual chain is to allow 

payment to flow down to all tiers within 31 days of the IVD. Accordingly, 

the JCT subcontracts set the due date 12 days after the IVD, so that the 

main contractor is put in funds to pay the subcontractor with a five-day 

margin. The sub-subcontract sets the due date 17 days after the IVD, 

putting the subcontractor in funds to pay its sub-subcontractor with a five-

day margin.  

Key issues of interest in relation to the revised payment regime include the 

following:  

 The IVD will switch from the usual date to the “nearest Business Day” when 

it is due to fall at the weekend or on a bank holiday. This directly affects 

the timing of due dates and notice dates. Parties must be careful to take 

this into account when calculating their monthly notices and payments.  

http://uk.practicallaw.com/0-631-1345
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 When amending these standard forms, parties will need to account for the 

multi-tiered structure of the new payment regime and follow amendments 

through the contractual chain.  

 The recovery of notified sums as debts may open the door to recovery of 

costs in adjudications pursuant to the Late Payments of Commercial Debts 

(Interest) Act 1998. 

Collateral warranties/third party rights 

Most users generally delete Part 2 of the contract particulars and insert their own 

bespoke amendments in respect of collateral warranties from both contractors and 

subcontractors (and from designers under the DBC).  

The changes to the 2016 Contracts acknowledge this custom and substitute the 

former Part 2 with “Rights Particulars”, a separate document to be prepared by 

the employer setting out the requirements and form of these warranties and TPR 

schedules.  

The amendments now extend the optional provisions for collateral warranties from 

subcontractors to include TPR from them. Model forms are available from the JCT 

website. These now include:  

 A net contribution clause. 

 Harmonisation of the professional indemnity (PI) insurance provisions. As a 

result, a contractor will now receive a warranty in respect of PI insurance 

from its subcontractor in the same form that it gives to the employer, 

subject to the agreement of insurance levels. 

 A default to allow a contractor or subcontractor to choose a collateral 

warranty or TPR in the event the contract fails to specify which is to apply.  

Public sector amendments 

The Public Sector Supplement 2011 relating to fair payment, transparency and BIM 

has been incorporated into the 2016 Contracts along with relevant provisions to 

reflect aspects of the Public Contracts Regulations 2015 and the Freedom of 

Information Act 2000.  

One of these provisions is the inclusion of express grounds for termination to 

reflect regulation 73 of the Public Contracts Regulations, which requires a 

contracting authority to have the right to terminate in the following circumstances:  

 Where there has been a substantial modification to the contract (which 

would have required a new procurement procedure).  
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 If, at the time of the contract award, one of the mandatory grounds for 

exclusion applied to the contractor. 

 If the contract should not have been awarded due to a serious infringement 

under EU legislation.  

Changes specific to DBC and SBC 

Loss and expense 

The changes to the loss and expense mechanism in section 4 of the DBC and SBC 

are relatively minor. The JCT guidance confirms that the intention is to improve 

the timing and certainty of loss and expense claims.  

In the 2011 editions, the contractor must notify: 

“…as soon as it has become, or should reasonably have become, apparent to 

him that the regular progress has been or is likely to be affected.” 

Under the new provisions, the duty kicks in a little earlier. Now the contractor 

must notify: 

“…as soon as the likely effect of a Relevant Matter on regular progress or 

the likely nature and extent of any loss and/or expense arising from a 

deferment of possession becomes (or should have become) reasonably 

apparent to him.” 

Previously, the contractor had to supply its supporting information “on request”. 

Now it should be submitted with the notice or “as soon as reasonably practicable 

thereafter”. In addition, the contractor is required to provide monthly updates 

“until all information reasonably necessary to allow ascertainment of the total 

amount of such loss and expense has been supplied”.  

Time constraints are also placed on the contract administrator/architect (SBC) and 

the employer (DBC). They must now assess the initial claim within 28 days of 

receipt, and within 14 days of any subsequent update. Previously there was no 

time limit. 

It should also be noted that, whilst the JCT guidance is silent on the issue, some 

commentators have spotted a change in wording that could arguably create a 

condition precedent to the contractor’s entitlement to loss and expense. Clause 

4.20.1 (SBC) and clause 4.19.1 (DBC) state that the contractor: 

“shall, subject to … compliance with the [notice/initial assessment 

provisions] be entitled to reimbursement of that loss and/or expense.” 



 
 
 
 
 

Page 10 of 23 

Time will tell whether parties seek to argue that a failure to comply with any of 

the requirements disallows the contractor’s recovery of loss and expense under the 

2016 Contracts.  

BIM protocol  

Parties can now specifically identify a BIM protocol in the contract particulars 

(against clause 1.1). The following should be noted: 

 Although some model BIM protocols provide that the protocol overrides the 

agreement/other contract documents, clause 1.3 of the 2016 Contracts 

(which deals with precedence of documents) has been amended slightly to 

ensure that the articles of agreement and conditions take precedence over 

any BIM protocol.  

 A new clause 1.4.6 states that, where there is a BIM protocol or other 

protocol relating to the supply of documents or information, all references 

to documents in the 2016 Contracts will be deemed to include information 

in a form or medium conforming to that protocol.  

Security provisions 

The contracts include, for the first time, provision for performance bonds and 

parent company guarantees. The contracts require the parties to identify an 

agreed form. 

Insurance  

Option C 

The main substantive change to the insurance provisions concerns Option C, which 

now allows more flexibility in relation to the arrangements for existing structures 

insurance.  

The insurance required by the old Option C was not always appropriate for projects 

in large multi-let buildings where a landlord, rather than the tenant employer, is 

responsible for insuring the existing structures. Often the tenant employer could 

not procure a waiver of its landlord’s insurer’s rights of subrogation against the 

contractor for damage to the existing structures. Accordingly, heavy amendments 

were usually required to the standard form.  

The new Option C allows the parties to adopt alternative arrangements to 

overcome these difficulties. It allows insurance of the works and existing structures 

by other means. If amendments are required to the default position (i.e. that the 

employer will insure existing structures in joint names for specified perils) as set 
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out in paragraph C.1, then this can be replaced within a “C.1 Replacement 

Schedule” without amendments to the conditions.  

Other changes 

The amendments also consolidate the provisions relating to evidence of insurance 

and simply require provision of “such evidence as the other party requires”.  

In addition, there is now a specific right allowing either party to terminate the 

contract (if just and equitable) in the case of material loss or damage to an 

existing structure where the employer chooses not to reinstate that structure.  

Issues for insurers and brokers  

The biggest change for insurers and brokers results from the modifications to 

Option C for insurance of the works and existing structures. There is now the 

option to replace the existing printed C.1 with a C.1 Replacement Schedule to 

include tailor-made provisions. So, what could go in a C.1 Replacement Schedule?  

For smaller projects, the contractor may have sufficient public liability (PL) 

insurance to cover its risk in respect of existing structures and their contents 

(providing that the cover has no ‘care, custody or control’ exclusion).  

However, for higher-value projects, additional layers of insurance may be 

appropriate, for example: 

 The contractor’s PL insurance up to a certain level. 

 Special structures insurance taken out by an employer to cover a further 

level, together any exclusions in the contractor’s policy. 

 The landlord’s insurance policy to respond at another level.  

The start and finish dates of the various policies, along with the evidence of 

insurance, levels, excesses and beneficiaries all work to make the arrangements 

particularly complex. Accordingly, clients will wish to ensure that they undertake 

sufficient consultation at the tender stage and that insurance professionals are 

involved in the preparation of any replacement provisions. 

In respect of the works, paragraph C.2 requires a joint names policy for all risks 

insurance on the same basis as under Option B. In the case of existing structures 

and contents, the employer may have, and will wish to retain, all risks cover rather 

than the more limited specified perils cover (which needs to be afforded to the 

contractor). Insurers will need to consider whether full all risks cover is then 

extended to the contractor.  
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In addition, in certain circumstances insurers may wish to consider extending a 

policy for a contractor’s works under Option A to cover existing structures where 

these are limited to a building shell or façade and have substantially less value 

than the works. This type of benefit for insureds would be a selling point in their 

tenders and would make them more competitive in certain markets.  

There are some other minor structural changes to the insurance provisions but 

nothing of substance and the definitions all remain the same.  

Insurers and brokers should be aware that all cover required by the JCT Contracts 

should be discussed and agreed between the parties and their insurance advisors at 

tender stage.  

For more information please contact:  

Helen Johnson, helen.johnson@kennedyslaw.com 

Sarah Maylor, sarah.maylor@kennedyslaw.com 

mailto:helen.johnson@kennedyslaw.com
mailto:sarah.maylor@kennedyslaw.com
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Modernise or die: legal implications of the Farmer 

Review 

Background 

In February 2016 the government commissioned Mark Farmer to undertake a review 

of the UK’s construction labour model. In October 2016 the Farmer Review of the 

UK Construction Labour Model (the Review) was published. Provocatively sub-titled 

“Modernise or Die”, it identifies radical steps required to address long-standing 

problems in the industry.  

This article focuses on the following key recommendations of the Review and the 

resulting risk implications:  

 Industry, clients and government should work together to increase levels of 

investment in research and development as well as innovation by changing 

commissioning trends from traditional to pre-manufactured approaches.  

 The government should encourage innovation in the housing sector by 

promoting the use of pre-manufactured solutions through policy measures.  

Greater innovation  

Under the traditional procurement route, the employer engages a contractor and a 

professional team, which separates design and construction of a project. Unless a 

stricter obligation is imposed under the contract documents, the standard of care 

required of the professional team for the design will be to exercise reasonable skill 

and care whilst the contractor will be required to carry out the work with all 

proper skill and care. If supplying materials, the contractor also warrants that they 

are reasonably fit for purpose and of satisfactory quality (unless the contract states 

otherwise). 

Under a design and build (D&B) contract, the contractor is responsible for both the 

design and the construction and the contract tends to require the contractor to 

provide a building fit for purpose. The stricter obligation on a contractor under a 

D&B contract could prove particularly problematic where a project makes use of 

innovative design and/or materials.  

The obligation to exercise reasonable skill and care means that designers will not 

be negligent if they act in accordance with practice accepted as proper by a 

responsible body of professionals within the same profession. However, where a 

design is innovative, it may, by its very nature, fall outside orthodox practice. 

Whilst a professional will be judged in the context of ordinary professional 

knowledge at the time of the omission complained of, it is incumbent upon a 
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designer pushing known boundaries to be particularly alive to the risks and to keep 

its design under review.  

In considering designers’ ordinary standard of care in previous cases of innovation, 

the courts have said that where designers “venture into the unknown”, they should 

not follow a code of practice blindly but consider potential design problems 

(Independent Broadcasting Authority v Bicc Construction Ltd [1980]). Similarly, if 

an experimental or unusual design is adopted, the designer’s duty of care to keep 

the design under review during the project "is particularly high" (Department of 

National Heritage v. Steensen Varming Mulcahy [1998]). 

With innovative building designs, employers and D&B contractors should consider 

whether the professional team should take a greater share of the risk by increasing 

its contractual obligations, for example requiring it to warrant that its design is “fit 

for purpose”. However, there may be insurance implications, as a designer’s 

professional indemnity insurer might not cover such a strict obligation.  

Pre-manufactured buildings  

Contractors and employers will need to consider the appropriate risk allocation 

with the manufacturer, with liability for defects in the products (e.g. housing 

panels) clearly set out in the contracts. They (and their insurers) will also need to 

consider whether there is a right of recovery against the manufacturer of a pre-

manufactured building. With the increased sale of pre-manufactured housing 

panels there is a risk of claims arising from a defect in a manufactured panel, 

especially while the manufacturing methods are fairly new. For example, a defect 

in one panel replicated over an entire housing development could lead to a 

significant loss.  

In respect of the manufacturer’s insurance position, product liability insurance 

traditionally only covers damage to third party property. In the case of a pre-

manufactured home, a manufacturer’s product liability insurance would be unlikely 

to cover the defective part of the building itself as supplied. Contractors and 

employers will need to consider whether they have adequate cover in place in 

relation to such defects.  

In terms of construction all risks (CAR) insurance, some policies cover “suppliers”; 

this may then preclude any other party insured under the CAR policy (and prevent 

insurers) from bringing a claim against a co-insured manufacturer whose product 

has caused damage to the works.  

Conclusion 

It will be some time before we see the full impact of the Review’s 

recommendations. However, all parties involved in ‘innovative’ projects should 

consider the appropriate risk allocation as the lines between construction and 
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manufacturing are blurred and innovation is pushed by the government. Such 

allocation must be clearly set out in the project agreements to avoid future 

disputes. New methods of delivering construction projects will mean that 

appropriate insurance cover should be in place, and insurers may need to adapt to 

meet the new risks posed.  

For more information please contact:  

Tom Green, tom.green@kennedyslaw.com 

 

mailto:tom.green@kennedyslaw.com
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Case law 

 
Construction Brief: latest decisions December 2016 

A round up of recent court decisions raising issues relating to the importance of 

pre-contractual due diligence, the Party Wall etc. Act 1996, final sum payments, 

liquidated damages and an expert’s jurisdiction. 

Importance of pre-contractual due diligence 

LXB RP (Crown Road) Ltd v Squibb Group Ltd [21.09.16] 

The defendant requested a stay to the enforcement of an adjudicator’s decision, 

on the basis that the claimant (an SPV company) would be unlikely to repay the 

judgment sum in circumstances where that decision was subsequently overturned. 

The court refused a stay. It enforced the decision on the basis that the financial 

risk to the defendant was no greater than when it contracted with the claimant 

(based on the financial information provided). 

Implications: The case highlights the importance of undertaking due diligence on 

the financial status of other contracting parties, prior to entering into a contract.  

For more information please contact:  

Jacqueline Curran, jacqueline.curran@kennedyslaw.com 

Section 7(1) Party Wall etc. Act 1996 

Gray v Elite Town Management [03.11.16] 

Section 7(1) of the Party Wall etc. Act 1996 states that “A building owner shall not 

exercise any right conferred on him by this Act in such a manner or at such time as 

to cause unnecessary inconvenience to any adjoining owner or to any adjoining 

occupier.” The Court of Appeal determined that the duty imposed under this 

section was concerned with the manner in which construction works were carried 

out and did not extend to the scheme chosen. Accordingly, it was not necessary to 

choose a scheme based on the potential inconvenience to adjoining owners or 

occupiers.  

Implications: A building owner is under no duty to an adjoining occupier to choose 

the least inconvenient scheme of works. However, they must ensure that the works 

chosen are carried out in the least inconvenient manner.  

For more information please contact:  

Sanam Hussain, sanam.hussain@kennedyslaw.com 

mailto:jacqueline.curran@kennedyslaw.com
mailto:sanam.hussain@kennedyslaw.com
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Final sum payments 

Kilker Projects Ltd v Purton [22.09.16]  

During the first adjudication, the adjudicator determined that the claimant was 

liable to make payment of the final sum applied for, where they failed to serve the 

requisite payment notice and/or pay less notice. Following full payment of the 

requested sums, the claimant sought to adjudicate in order to determine the true 

valuation of the final account with a view to recovering all or part of the final 

payment previously made. The court determined that the statutory scheme does 

not affect the ultimate value of the contract sum, it is concerned only with cash 

flow. As such, where the “notified sum” determined in an adjudication is in 

respect of a final payment, either party is (subject to the express terms of the 

contract) entitled to have the ultimate value of the contract sum determined in a 

subsequent adjudication, litigation or other form of dispute resolution.  

Implications: An adjudication determining that a notified final sum is due does not 

prevent the paying party, on full payment of the requested sums, from seeking a 

further adjudication or judgment to determine the true valuation of the final 

account.  

For more information please contact:  

Helen Johnson, helen.johnson@kennedyslaw.com 

Delay and liquidated damages 

Carillion Construction Ltd v Woods Bagot Europe Ltd and others [28.04.16]  

The claimant claimed damages from its subcontractors, including sums levied under 

the building contract for liquidated damages (LDs) caused by delay in completion of 

subcontract works. The court decided two preliminary issues relating to the claim 

against two subcontractors: 

 If a defendant subcontractor was entitled to an extension of time, this 

extension should run contiguously from the end of the existing period for 

completion, even if the extension is granted during a period when the 

subcontractor is in culpable delay. 

 The claimant's liability for LDs under the building contract was not 

extinguished by a supplemental agreement between it and the employer 

under which it acknowledged that it was in delay, agreed not to claim an 

extension of time and accepted an adjustment to the contract sum to 

account for LDs that were payable. 

For more information please contact: 

Sarah Maylor, sarah.maylor@kennedyslaw.com 

mailto:helen.johnson@kennedyslaw.com
mailto:sarah.maylor@kennedyslaw.com
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Contractual variations and an expert’s jurisdiction 

ZVI Construction Co LLC v The University of Notre Dame (USA) in England 

[02.18.16]  

The court determined two points of interest: 

 So-called “waiver can only be in writing” clauses are not automatically 

effective. The clause itself is just one factor in deciding whether a 

modification to a contractual term has occurred. Reliance on a non-waiver 

clause will be ineffective where it appears that the parties have both acted 

differently relative to what the express words of a specific clause say. 

 A party to a contract containing a clause providing for disputes to be 

decided by an expert can (expressly or impliedly, by works or conduct) 

confer jurisdiction on an expert where otherwise there would be none. One 

way to show that there has not been an implied agreement is to make a 

clear reservation, in words, at any material stage either before or during 

the expert determination. In this instance there had been a course of 

conduct from which it might be inferred that the claimant had impliedly 

agreed that the expert would have jurisdiction.  

Implications: Parties will not necessarily be able to rely on the fact that 

contractual terms have not been varied in writing, if it can be inferred from 

conduct that both parties have agreed to an alternative course of action. In 

addition, a party wishing to assert that an expert does not have jurisdiction to 

determine a dispute arising under the contract should ensure that a clear 

reservation is entered and maintained.  

For more information please contact:  

Tom Green, tom.green@kennedyslaw.com

mailto:tom.green@kennedyslaw.com
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Adjudication: inconsistent arguments and natural 

justice 

Beumer Group UK Ltd v Vinci Construction UK Ltd [13.09.16] 

High Court holds that an adjudicator’s decision should not be enforced where a 

party had advanced factually inconsistent cases in two separate adjudications 

relating to the same project. 

Implications 

Parties engaged in construction and engineering projects are often involved in a 

claim/dispute in two different directions: 

 An upstream dispute with the employer or main contractor. 

 A downstream dispute/recovery action with the specialist 

subcontractors/their supply chain.  

This can present difficulties when a party effectively has to fight the same issue on 

different fronts. In his judgment in this case, Mr Justice Fraser commented that 

putting forward inconsistent arguments in different sets of proceedings is not to be 

encouraged.  

While the decision highlights the difficulties for the party that is ‘stuck in the 

middle’, signing statements of truth in pleadings and witness statements should 

discourage this behaviour. In any event, the risk that inconsistent arguments may 

be disclosable in another parallel dispute is a risk parties should not take: it will 

only undermine the position on both fronts.  

This case is also a reminder that parties should carefully consider the implications 

of agreeing to a project adjudicator or joint panel to determine disputes on a 

project-wide basis. It would be sensible for responding parties to ask adjudicators 

to confirm whether they have been appointed in previous adjudications involving 

the referring party.  

Background 

Vinci was the main contractor employed by Gatwick Airport to undertake a package 

of works at the airport, including a baggage handling system. Vinci subcontracted 

this element of the works to Beumer which in turn subcontracted parts of the work 

to Logan. Both the main contract and the subcontracts were based on an NEC3, 
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option A contract and listed the same panel of adjudicators to decide any disputes 

under the contracts.  

Disputes arose in relation to delay to the works between Vinci and Beumer, and 

Beumer and Logan. The disputes were referred to separate adjudications at the 

same time and the same adjudicator was appointed: 

 In the adjudication between Vinci and Beumer (the first adjudication), 

Beumer argued that it had not finished the works late and the adjudicator 

found in Beumer’s favour.  

 In the adjudication between Beumer and Logan (the second adjudication), 

Beumer argued that Logan had finished late. The adjudicator again found in 

Beumer’s favour, reaching a contradictory position.  

Vinci was not aware of the second adjudication until after the decision had been 

made. It then resisted enforcement of the decision in the first adjudication.  

Decision  

Fraser J refused to enforce the decision in the first adjudication.  

He referred to the inconsistent arguments raised by Beumer in the two 

adjudications. He held that the adjudicator ought to have disclosed his 

involvement in the second adjudication to Vinci and allowed Vinci the opportunity 

to respond to the arguments advanced by Beumer in the second adjudication. As 

the adjudicator had not done so, there had been a material breach of natural 

justice.  

For more information please contact:  

Jeremy Riley, jeremy.riley@kennedyslaw.com 

Hannah Williams, hannah.williams@kennedyslaw.com 
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Proportionate costs awards: all is not lost 

AMEY LG Ltd v Cumbria County Council [18.11.16] 

The Technology and Construction Court gives a helpful reminder regarding the 

value of proportionate costs awards. 

Implications  

The Court retains a wide discretion in relation to costs, including proportionate 

costs awards or issues based costs orders. Both can have a significant impact on the 

paying party’s liability for costs, which can be central to the economics of any 

claim.  

If faced with a case that may succeed as a whole (but fail in significant part) 

and/or unreasonable conduct, it may be helpful during negotiations to query with 

the other side the financial consequences of a proportionate costs award. 

Litigation is often run on tight budgets. If the claimant is unable to recover a 

significant percentage of its costs, even before detailed assessment, it may be 

possible to paint a bleak financial picture that punctures the commercial rationale 

for the claim.  

Invoking the mere prospect of a proportionate costs award may help to achieve a 

more favourable settlement. The key considerations may be whether: 

 There are significant and time consuming parts of the claim that are likely 

to fail. 

 The other side are failing to make or to respond to admissible offers to 

settle. 

 Parts of the claim are exaggerated or inflated. 

 The other side’s conduct has been poor, which has caused costs to rise or 

time to be wasted. 

During litigation, it is all too easy to make the mistake of spending too much 

money relative to the amount at stake. The judgment highlights the importance of 

thinking about the value of every pound spent, especially as a defendant.  

Background  
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AMEY provided highways maintenance services to the Council. It made a final 

account claim against the Council of circa £30 million. The Council counterclaimed 

for alleged defects of circa £20 million. At trial, AMEY was the victor: 

 AMEY recovered £4.616 million for part 1 of its claim of £7.915 million. 

 AMEY recovered only £296,000 for part 2 of its claim of £19.774 million. 

 The Council recovered £1.214 million of its counterclaim. 

After set-off, His Honour Judge Stephen Davies awarded AMEY £3.698 million, plus 

contractual interest of £1.697 million. AMEY claimed costs of £8.848 million. The 

claim fell outside the cost budgeting regime.  

The Council argued that AMEY should be able to recover no more than 50% of its 

costs. It contended that: 

 AMEY failed in relation to large parts of its claim, especially part two, which 

took up considerable time and costs. 

 AMEY’s conduct throughout the claim was poor, including the failure to 

allow access to an e-disclosure database and allegations of fraud that were 

put to the Council only during trial. 

 AMEY failed to make or accept reasonable offers to settle, including a “drop 

hands” offer. 

Decision  

Davies J ordered a proportionate costs award of 85%. Although AMEY won the 

claim, its limited success in relation to part two of its claim was a significant factor 

in the 15% (or circa £1.32 million) deduction from its entitlement to costs. To a 

lesser extent, Davies J also accepted the Council’s arguments regarding AMEY’s 

failure to allow access to an e-disclosure facility for a period of several months.  

Davis J held that deductions for proportionately (i.e. the amount of costs set 

against the sums at stake) should be applied by a costs judge. This was to avoid the 

risk of “double jeopardy” discounts, with the receiving party being penalised twice 

by the court. 

For more information please contact:  

Christopher Butler, christopher.butler@kennedyslaw.com 

Lee Cooper lee.cooper@kennedyslaw.com 
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