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28 April 2017 

Taking the silk rail-road: rail freight on track from 
China to the UK? 
 

The news has been buzzing with stories of a new rail link opening between China 

and the UK. Discussion on innovations in rail carriage and concerns about the 

carbon cost of road, sea and air carriage have accompanied the reports.  

The carriage of goods between China and the UK offers some interesting legal 

challenges which should be addressed before each shipment of freight starts 

rolling. The parties involved need to consider the basis on which they will be 

contracting and the documentation which they intend to issue for the various legs 

of the journey. 

(Not) Far From the Mad-ding Crowd 

The first train to follow the rail link arrived in Barking on 18 January 2017 and we 

expect to see an increase in freight going in both directions.  

The rail service is intended to be significantly cheaper, quicker, greener, more 

convenient and more reliable than carriage by air and sea. The whole journey takes 

around 17 days to complete and covers some 12,000 km. The attraction for 

forwarders and shippers is pretty clear.  

In order to complete their journey, goods will need to: 

 Cross several states 

 Change rail gauge at least twice 

 Be subject to the legal regimes of various countries.  

With the railroad running through China, Kazakhstan, Russia, Belarus, Poland, 

Germany, Belgium and France — before arriving in the UK — there exists a high 

possibility for the meeting of conflicting legal regimes. There is also scope for 

multimodal transport and the legal and practical difficulties which this brings.  

With limited Chinese and UK rail hubs served by the route, there will almost 

inevitably be some road haulage involved somewhere along the line. The services 

themselves are still limited in number. It will take some time before traditional 

attitudes change and significant amounts of freight transfer across to rail.  
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As such, many forwarders are arranging for containers to be transported to a 

European rail hub (such as those in Poland) and then distributed to various 

destinations throughout Europe. This final distribution may occur by rail, but is 

often performed by road. It may even involve air or sea carriage. 

What are the risks? 

Whilst rail stock is on the move, it is generally safe and reliable. However, there 

are two gauge changes required. These will slow matters down and involve the 

cargo sitting around in depots waiting for the gauge to be changed.  

Even without these changes in gauge, to move a freight train on Europe’s busy rail 

links requires a degree of scheduling and fitting in with existing timetables. Again, 

this involves stock sitting in rail depots for varying periods.  

When goods are transhipped on to another mode of transport there are the usual 

risks associated with transhipping cargo. There will also be an element of storage 

(perhaps in a separate stack within the rail depot or on the rolling stock for a 

period) whilst waiting for the alternative mode of transport. 

Many of these depots have limited security. Where railways have traditionally 

moved low value bulky goods, this has been of limited importance. However, when 

high value consumer goods start to move through, these security issues will start to 

become an issue. There has been a considerable emphasis placed on security for 

cargo in ports and on road vehicles. This attention will need to be focused on rail 

freight if it is to be a viable alternative to air and sea for cargo. 

International rail freight brings with it another issue — and that is the use of many 

carriers for a single contract of carriage. Rail freight is heavily regulated with 

licencing authorities determining who can carry what, in which states. This means 

that a series of carriers is needed to move cargo along the planned route. When 

this cargo is being moved in sealed containers, identifying when loss and damage 

has occurred and who is to blame for this can be a near impossible task. It can be 

expected that freight forwarders who enter into the door-to-door contract of 

carriage will be the obvious target for cargo owners (and their subrogated insurers) 

seeking a recovery. They will then be left with the unenviable task of trying to find 

where it all went wrong.   

Which regimes apply? 

International rail freight is covered by a number of international conventions, two 

of which are of particular importance here.  

The Intergovernmental Organisation for International Carriage by Rail (OTIF) 

introduced the Convention concerning International Carriage by Rail (COTIF) with 

the Uniform Rules Concerning the Contract of International Carriage of Goods by 
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Rail (CIM) appendixed thereto. This applies to rail freight in Europe (and some 

other states). The CIM has been in place for a considerable period of time and is 

reasonably well known to those involved in carriage of goods throughout Europe. 

Although it has not been subject to much judicial consideration in England, similar 

regimes (such as the CMR) have been scrutinised in some considerable detail. 

Between Eastern Europe and Asia, on the other hand, the legal system led by the 

Organisation for Co-operation between Railways (OSJD) has developed the SMGS 

Agreement for international carriage of goods by rail. This does not appear to have 

much judicial consideration in the states to which it applies. Some states are 

subject to both regimes.  

The regimes 

The CIM regulates, amongst other things, the form and conditions of the contract 

of carriage. This includes the performance, liability for loss, damage or delay in 

transit, and the mutual rights and obligations of the various railway authorities 

concerned with the transit of goods under a “through consignment note”. The 

convention has specific provisions on claims procedures, successive carriers, time 

bars and the limitation of liability.  

A claim may be brought by either the consignor or the consignee whose right to sue 

depends on his interest in the goods. Any claims must be notified in writing to the 

carrier against whom an action may be brought. The identity of the carrier is 

restricted under the convention, so the potential defendant must be carefully 

identified at the outset. The tests laid out in other modes of transport are not 

necessarily relevant for international rail freight. 

In case of total or partial loss of the goods, the carrier will have to pay 

compensation calculated according to the value of the goods (as prescribed by the 

Convention) but there is a limit of liability of 17 SDRs per kg of gross mass short. 

Carriage and customs charges (and similar charges) may be recoverable in full in 

addition to this. Compensation for delay is limited to three times the carriage 

charges. The carrier will not be able to limit its liability if wilful misconduct is 

established. 

The CIM provides for a one year limitation period which starts to run from the 30th 

day after the expiry of the transit period (in case of total loss) or, from the date of 

delivery (in case of partial loss). In case of wilful misconduct, the time bar is two 

years. 

The CIM allows the parties to agree an exclusive jurisdiction clause or the claimant 

can bring its claim in the courts where “the defendant has his domicile or habitual 

residence, his principal place of business or the branch or agency which concluded 

the contract of carriage [or], the place where the goods were taken over by the 

carrier or the place designated for delivery is situated”. 
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The SMGS Agreement applies to “contracts for the carriage of goods in 

international through railway traffic and international through railway-ferry 

traffic”. The SMGS also contains specific provisions on performance, liability for 

loss, damage or delay and successive carriers. 

Under the SMGS regime, the person entitled to claim is either the consignor or 

consignee. Any claims must be notified in writing to the contracting carrier or the 

carrier delivering the goods. After the claim has been notified to the carrier, the 

carrier must review the claim and respond to the claimant within 180 days. 

The carrier is liable for delay, loss, shortage or damage to the goods. The 

compensation available in case of loss or shortage is calculated on the basis of the 

price of the goods or pro rata for the lost part. No claim is allowed if it is for a sum 

less than CHF 23. The SMGS has a reasonably extensive number of exceptions to 

liability of which a carrier may avail himself. 

In terms of time bars, for delay, the SGMS convention provides for two months 

running from the date on which the goods are delivered to the consignee and, nine 

months in case of shortage, damage or perishing. In case of total loss, the time bar 

is nine months from expiry of 30 days after the end of the goods’ delivery time 

limit. 

The SMGS is quite limited in terms of litigation and jurisdiction. Legal action may 

only be brought to the court after the claim for compensation has been made to 

the carrier. Furthermore, the legal action may only be brought against the carrier 

if the latter failed to respond within 180 days or, the carrier refused to pay in 

whole or in part the compensation claimed. The only available court competent to 

hear the case shall be the court at the place where the defendant is domiciled. 

The SMGS does not contain any other provisions on jurisdiction. 

The CIM/SMGS consignment note 

To assist parties in working through such a minefield of different regimes, the 

International Rail Transport Committee (CIT) has recommended the use of the 

common CIM/SMGS consignment note which attempts to bridge the legal gap 

between the two different regimes to which the goods may be subject when being 

transported from Asia to Europe. However this consignment note has its own legal 

and practical challenges once loss, damage or delay has occurred. There are 

certain rules to be followed when presenting a claim with strict time bars. The 

terms must be carefully considered by both cargo interests and forwarders and 

legal advice is recommended once the use of such rail freight is apparent. 

It is expected that the use of the common consignment note will extend further to 

other international rail transport among the member countries of OSJD and OTIF. 

However, other Trans-Asian member countries may still not be able to use the 

common consignment note before their formal accession to either of the two 
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organisations or because of the physical barriers to their railway lines, which are 

not yet connected with the member countries. 

Other regimes 

The goods moving along the new rail route will frequently be subject to some other 

form of transport. Often, this will consist of road carriage on either a domestic or 

even an international basis. Carriers performing the domestic road leg will seek to 

rely upon their standard trading terms — often incorporating more restrictive limits 

of liability and time bar regimes. Both cargo owners and forwarders will need to be 

aware of the risk of such standard terms applying to legs of the carriage process. 

In many instances, it will be convenient to move the goods by rail into Eastern 

Europe and then by road to its final destination in the UK. In such circumstances, 

there will be an international carriage of goods by road. This may be subject to the 

CMR (see Quantum Corporation v Plane Trucking Ltd [2002]) even if the cargo 

owner does not appreciate that its goods are moving by anything other than rail. 

Even this, however, depends on the interpretation of the CMR (and indeed the CIM) 

applied by the courts asked to decide the matter. Many European courts do not 

agree with the English court’s view of a contract for the carriage of goods by road. 

Comment 

The carriage of goods between China and the UK offers some interesting challenges 

and some substantial potential benefits to carriers, forwarders and to cargo 

owners.  

Forum shopping will also play a part in any claims which follow. With so many 

different states involved, each with different regimes and interpretations of the 

applicable conventions, parties must be alive to the advantages offered by 

different jurisdictions. 

If you are party to international trade including trans-continental rail freight, we 

are ready to assist you on the practical and legal matters which might arise and 

can advise you and your business regarding the movement of goods along the 

world’s largest railroad.  

For more information please contact: 

Christopher Chatfield: christopher.chatfield@kennedyslaw.com 

Jamie Hoffman: jamie.hoffman@kennedyslaw.com 

Dian Nikolov: dian.nikolov@kennedyslaw.com  
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