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Over the past six months, we have seen an increasing 

number of notifications made to insurers in connection 

with Her Majesty's Revenue and Customs’ (HMRC) 

refusal to pay tax relief on in-specie pension 

contributions.  

HMRC suggest that the procedure used by pension administrators 

to make the contribution may not be in compliance with their 

guidance.  

Pension administrators are concerned that HMRC will start to 

reclaim tax relief that has already been paid out and that this 

could lead to their members bringing claims against them for:  

 Lost tax relief 

 Interest 

 Penalties  

BACKGROUND 

To encourage people to save for their retirement, the 
government, via HMRC, allows us tax relief on the contributions 
we make to our pensions.  

Where a pension scheme member makes a contribution to their 
pension, the pension provider claims tax relief from HMRC for 
them at a rate of 20% and adds it to the member’s pension pot. 
This is known as ‘relief at source’. Contributions by individuals 
and third parties are paid, net of basic rate tax relief, to the 
scheme, so if the member contributes £10,000 to their pension, 
HMRC will grant them relief of £2,500 and their pension fund will 
then hold £12,500. 
 

 

 
  



  

 

 

If the member is a higher or additional-rate 
taxpayer, they can also claim back a further 20% or 
25% respectively by writing to HMRC. 

Since early 2009 (and potentially before this), 
pension providers believed that they could also claim 
tax relief on assets that were transferred into the 
scheme, provided they structured the transfer in a 
specific way.  

Rather than selling the asset and putting the 
proceedings into the scheme (then buying back the 
asset) the asset is contributed 'in-specie' without the 
need to convert the asset to cash (the scheme then 
owns the actual asset). 

It was attractive for members of a pension scheme to 
be able to contribute assets instead of cash where, 
for example, the shares or property were expensive 
to sell and buy back or were illiquid. 

Pension providers formed this belief due to content 
in HMRC’s Pensions Tax Manual published in April 
2009. In this, HMRC explained that, whilst it is not 
possible to make a non-monetary contribution, “it is 
possible for a member to agree to pay a monetary 
contribution and then to give effect to the cash 
contribution by way of a transfer of an asset or 
assets”. 

HMRC explained that for the transfer of an asset to 
be a contribution, there must be: 

 A legally binding obligation on the member to 
pay a contribution of a specified monetary 
sum, which, when unpaid, became an 
enforceable debt owed by the member to the 
scheme. 

 A separate agreement between the pension 
trustees and the member to allow the member 
to pass an asset to the scheme in settlement 
of the ‘debt’. 

There was allegedly an understanding between the 
Association of Member Directed Pension Schemes, 
representing the pension providers, and HMRC as to 
the process by which the in-specie contributions 
could be achieved in practice. 

A CHANGE IN POSITION? 

In early 2016, HMRC made a change to one of its 
forms, requiring pension providers to separate out 

cash and in-specie contributions in their claims for 
relief at source.  

Following this, a number of SIPP providers received a 
demand from HMRC for further information and 
documentation. 

In 2016, HMRC refused applications for the relief at 
source claimed on in-specie contributions to 34 SIPP 
and small self-administered pension schemes 
providers. 

The reason given by HMRC for the refusal is that 
s.188 of the Finance Act 2004 applies to monetary 
contributions only, as signified by the word “paid”. 

Where it has refused relief, HMRC has stated that, 
whilst it is possible to make a cash contribution by 
passing an asset to the scheme, the method used by 
the member and pension provider to transfer the 
asset to the scheme does not comply with HMRC 
guidance. 

HMRC is questioning whether some firms’ processes 
effectively create the debt and then offset it with 
the asset. They are also questioning transactions on 
the basis that the contribution of the asset was “pre-
ordained” and there was never any intention to 
contribute cash. 

HMRC deny they have changed their position. They 
allege that pension providers have interpreted their 
guidance incorrectly. Pension providers argue that 
they followed the process in HMRC’s Pensions Tax 
Manual. 

POTENTIAL CLAIMS 

Where a member has not obtained the expected tax 
relief, they will often make a claim for the tax 
relief.  

If the tax relief was never available, then the usual 
defence will be that the customer is no worse off, 
save with respect to the costs incurred in joining the 
particular scheme. 

HMRC have sought information on in-specie 
contributions made since April 2009. There is 
concern that HMRC could ask for the basic rate tax 
relief clamed since 2009 to be repaid by the pension 
provider and for 40% (or 45% for top ratepayers) in 
tax relief to be repaid by the member, plus penalties 
and interest.  

However, in most circumstances, HMRC will only 
have four years in which to make a claim, suggesting 
tax relief claimed for the 2012/13 tax year and 
onwards could be sought.  



  

The pension provider, as trustee, will repay the basic 
tax relief by taking the funds out of the scheme, 
thus diminishing the value of the pension. 

In some cases, HMRC’s reasons for refusing the tax 
relief suggest that it is possible to treat an asset as a 
contribution but only if the correct process is 
followed.  

Where tax relief has to be repaid in these 
circumstances, it suggests that it may have been 
possible to obtain the tax relief if the transaction 
had been structured in accordance with HMRC 
guidance. 

If members can identify a process by which it would 
have been possible to treat an asset as a 
contribution and obtain tax relief on it, they may 
allege that it is the process that was at fault.  

If this was the case, then the pension provider, or 
other financial professional, who recommended or 
packaged the process, would then be responsible for 
the fact that tax relief was not allowed. 

The amount claimed would be the tax relief that 
would have been available, plus penalties and 
interest. 

Members may also be subject to scheme sanction 
charges if they have taken too much tax-free cash 
because they believed their pension pot included tax 
relief and was therefore worth more. 

Individuals have not yet been asked to repay the 
higher rate tax relief claimed, but HMRC may seek 
this. 

WIDER IMPACT IN THE FUTURE 

Small self-administered pension schemes could also 
be affected by HMRC’s stance. 

HMRC’s approach could spread and affect 
contributions made by companies to final salary 
pension schemes, who contribute assets to the 
schemes in order to fund them and then claim 
corporation tax relief on the contribution. 

HMRC may also question whether the valuation 
attributed to the shares was appropriate, 
particularly when the member has transferred more 
esoteric investments such as unlisted shares and 
intellectual property, which are difficult to value. 

FURTHER INFORMATION 

To find out more about our services and expertise, 

and key contacts, go to: kennedyslaw.com 
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The information contained in this publication is for general information purposes only and does not claim to provide a definitive statement of the law. It is not 
intended to constitute legal or other professional advice, and does not establish a solicitor-client relationship. It should not be relied on or treated as a 
substitute for specific advice relevant to particular circumstances. Kennedys does not accept responsibility for any errors, omissions or misleading statements 
within this publication.  

 

  

 
 

  
 

 

 Kennedys is a trading name of Kennedys Law LLP.  
Kennedys Law LLP is a limited liability partnership registered in England and Wales  
(with registered number OC353214) and is authorised and regulated by the  
Solicitors Regulation Authority (SRA) as an alternative business structure. kennedyslaw.com 

 

  

 
 


