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The litigation landscape continues to evolve – driven 

by both policy decisions and behaviours at the claims 

handling level. In addition, never before has it been as 

important to consider individual measures against the 

broader environment which touches the industry: 

innovation, digitisation and politics. 

As the sands continue to shift, we review the status of 

priority areas that have the potential to impact the 

claims handling space and offer our predictions on 

what to look out for in 2018. 

NEW TECHNOLOGIES  

Technology and advances in systems and software remain key to 

any set of predictions. Such advances set insurers’ own 

customers’ changing expectations. While the impact of artificial 

intelligence may be currently overestimated in our market, its 

importance will come to be hugely underestimated in years to 

come. 

Insurers will continue to face difficult and expensive choices as 

consolidation in their market results in them needing to work 

with multiple legacy systems at a time when fresh investment is 

required as a result rapidly advancing technology and their 

customers’ evolving expectations of it. 

Technology and, in particular, new approaches to coding and 

development may offer some of the answers. Indeed, such 

approaches are beginning to offer the potential for 

transformation in both insurance and legal sectors. 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 



  

  

 

 
 Legal services providers who can truly 

innovate for the benefit of their clients will 
pull ahead in 2018  
 

 
For legal services providers that misappropriate the 

term “innovation” in order to justify improvements 

to their own internal processes – the year may not 

prove as fruitful. 

THE POLITICAL FRAMEWORK 

A recap on 2017 

The 2017 Autumn Budget and Industrial Strategy 

confirmed that technology and innovation are seen 

as key players in the domestic landscape. The 

driverless cars industry is expected to be worth £28 

billion to the UK economy by 2035 and £500 million 

was pledged for new technology (such as artificial 

intelligence), as well as an additional £2.3 billion for 

investment in R&D.  

Earlier in the year, while Brexit framed much of the 

legislative programme offered in the Queen’s 

Speech, further measures to reforming civil justice 

made an appearance via the Civil Liability Bill and 

the Courts Bill echoed the importance of innovation - 

confirming the drive to utilise more modern 

technology in reforming the courts system in England 

and Wales.  

Meanwhile, on Brexit, much of 2017 focused on the 

financial settlement. The agreement by the EU 

Council that sufficient progress has been made to 

move onto Phase 2 provided business with some 

clarity: meaning talks can now move on to the long-

term relationship between the UK and EU.  

 

 

 

 

 

 
What to expect in 2018 

The focus of the Brexit negotiations at the start 

of the year will be on the transition period, 

before moving to trade later in the year, 

meaning Brexit will continue to frame domestic 

law making.  

 Maintaining a political energy for 
anything other than Brexit may not be 
easy  
 

Nevertheless, law reform projects to support 

cutting edge technological innovation will 

continue, despite the uncertain climate. The 

projects in the Law Commission’s 13th 

Programme of Law Reform include automated 

vehicles and smart contracts – thereby 

reaffirming the important role innovation has 

to play in enhancing the UK’s competiveness 

internationally post-Brexit. 

Specific innovation-based promises mean that 

related policy is freshened and we should see 

increased activity by interested stakeholders. 

Commitments in the Automated and Electric 

Vehicles Bill (which will extend compulsory 

motor vehicle insurance to cover the use of 

automated vehicles), as well as the growth of 

the digital economy, more widely, will require 

a collaborative approach between government 

agencies, the private sector and end-users.  

Only by working together can barriers 

(regulatory and otherwise) be anticipated and 

reframed to help achieve the vision that the UK 

is at the forefront of the technological 

revolution. 

Hot on the heels of the driverless cars 

legislation is the promised consultation on 

drones in the spring, which similarly, will seek 

to build a suitable liability framework – 

including for when things go wrong and 

someone is injured.  

 



  

CIVIL JUSTICE REFORM 

A recap on 2017 

Policy efforts continued to target disingenuous 

claims and address costs – most notably with regard 

to whiplash and holiday sickness claims. The Civil 

Liability Bill will seek to ban pre-medical report 

offers to settle whiplash claims and introduce a new 

fixed tariff of compensation for whiplash injuries 

with a duration of up to two years. Meanwhile, the 

year closed with a call for evidence on how best to 

tackle the dramatic increase in holiday claims. 

Lord Justice Jackson’s final report on extending 

fixed recoverable costs (FRC) was published in July – 

in which he set out a blue print that will bring, if  

implemented, a grid of FRC for all fast track cases 

and a new ‘intermediate’ track for certain claims up 

to £100,000.  

The County Court online pilot was launched in 

September - allowing for the electronic submissions 

of money claims in the County Court, where the 

claimant is legally represented. Following online 

completion of the claim form, the court claims 

centre will issue and digitally seal the claim, before 

returning it electronically to the claimant’s lawyer 

for downloading and service on the defendant. 

Looking at the work of the MoJ more widely, (then) 

Justice Secretary and Lord Chancellor David 

Lidington confirmed the government will start its 

post-implementation review of the Legal Aid, 

Sentencing and Punishment of Offenders (LASPO) Act 

2012 and will include the civil litigation funding and 

costs reforms. 

 

 
What to expect in 2018 

David Gauke’s appointment as Lord Chancellor 

and Secretary of State for Justice has been 

welcomed as, unlike some of his immediate 

predecessors, he has a background in law as a 

qualified solicitor. Having served as a Shadow 

Treasury Minister, this new role will be the first 

time in over a decade Gauke has not had a 

brief directly related to finance or pensions. 

Let’s hope he is given enough time to prove 

himself in this post and progress the large brief 

he has inherited.  

Looking at the bigger picture, the MoJ will 

want to continue the process begun by LASPO. 

It will continue to approach transformation of 

 

the justice system with reference to the main 

objectives of removing unmeritorious claims 

and managing the costs of claims.  

Indeed, the post-implementation review of 

LASPO is expected to conclude before the start 

of the summer recess 2018 and – despite any 

time lag caused by Brexit – set the wheels in 

motion for the next wave of thinking to shape 

the litigation landscape.  

 

 We will continue to see efforts to 
close any gaps left by LASPO  

 

Holiday sickness claims will almost certainly be 

brought into the FRC regime – closing a 

lucrative work stream for claimant law firms 

that has encouraged an increase in the number 

of new firms presenting such claims. Whether 

such claims can be brought under the online 

Portal is a question the MoJ will want to find 

an answer to.  

A government-led consultation on Jackson’s 

final fixed costs report is expected, against a 

target date which is said to be October 2018. 

Having singled out clinical negligence claims, 

we should see output from the Department of 

Health and Civil Justice Council on Jackson’s  

recommendation to develop a bespoke process 

for handling clinical negligence claims up to 

£25,000. 

Specifically, the Civil Liability Bill is expected 

to find a slot in the legislative timetable 

‘shortly’.  

Importantly, we expect the Bill to be the 

vehicle that will bring forward the measures 

for reforming whiplash and the discount rate.  

The timing of the whiplash-related proposals to 

introduce (and increase) two small claim 

thresholds (£5,000 for whiplash injuries and 

£2,000 for all other personal injuries) is 

awaited. Two dates for implementing the 

increased limits seem most likely: September 

2018 or April 2019.  

If, as expected, the government will want the 

Civil Liability Bill to take effect from April 

2019, it is hoped that increases to the small 

claims limit run in tandem. 

 



  

Meanwhile, looking at domestic motor 

insurance law, we know that the Department 

of Transport (DfT) is actively looking at the 

practical issues associated with Vnuk – which 

vehicle classes are capable of being insured, 

which should be derogated, where the biggest 

risks are. At the same time, we are awaiting 

the European Commission’s response following 

its REFIT consultation.  

The DfT do not need to do anything until the 

Commission publishes its response and it is 

unclear when the response will be published. 

Overall, Q2 2018 is probably more realistic for 

receiving some clarity on next steps.   

 

DISCOUNT RATE REVIEW 

A recap on 2017 

The pre-legislative review of the discount rate 

framework turned into what can only be described as 

a ‘soap opera’.  

On 30 November 2017, the Justice Committee 

delivered a blow to the MoJ’s agreement that the 

current discount rate of -0.75% and supporting 

methodology should be reformed. In telling the 

government that its evidence on claimant investment 

behaviour is “inadequate”, the Committee made a 

number of recommendations on the mechanism for 

reviewing and setting the rate, which included that a 

panel of five experts should be involved in the first 

review of the rate. 

 

 
 The government has to respond to the 

Justice Committee’s report, but it is an 
unknown whether the MoJ will reflect it has 
enough evidence  

 

 

 

 

 

 
What to expect in 2018 

The saga should draw to a conclusion.  

Whilst the government can ignore the 

recommendations, doing so can draw criticism 

during the Civil Liability Bill’s eventual passage 

through parliament, making it hard to pass.  

 

In practice, most often the government will 

‘cherry pick’ elements of such a report to show 

it is listening, while ignoring the aspects it does 

not like.  

However, given the Bill’s heavier load by virtue 

of the whiplash measures (which the 

government will want to pass to avoid 

insurance premiums being seen as a tax), it will 

need to execute a careful balancing act.  

Overall, the timeframes and levels of support 

are really dependent on the extent to which 

the government will take on board the 

Committee’s recommendations and revise the 

Bill. The government’s response will most likely 

come in the early part of the New Year, which 

should provide a better sense of how the Bill 

will progress. 

In the meantime, the issue will remain a source 

of considerable frustration to compensators 

that the reform process looks set to drag on, 

especially as relevant evidence was submitted 

fairly recently for the consultation phase.  

 



  

CASE HANDLING IN PRACTICE 

A recap on 2017 

2017 presented a great deal of uncertainty that 

claims teams and their lawyers have had to adapt 

too. It has been fully appreciated that reform of 

some sort is coming, but without the detail of that 

reform. Whiplash reform, increase to the small 

claims track, tariffs for injuries, a new Intermediate 

court track, fixed costs regimes all need structural 

change and yet without the detail, or certainty 

around the timetable for reform, such change cannot 

begin to happen. 

 

 
 The probability of not only a change to the 

discount rate, but a change in the fundamentals 
of how it is calculated and then assessed also 
creates real problems for insurers and their 
reinsurers given the long tail that such claims 
have  

 

 

 
What to expect in 2018 

It is to be hoped that some certainty is 

secured. Once it is known what reforms are 

truly coming, insurers can properly prepare not 

only for the reforms, but for their 

consequences.  

Such consequences may include (depending 

upon the detail of any reforms), increases in 

the number of claimants acting in person, 

further reserving pressures, and a rise of less 

scrupulous claimant representatives.  

In the mix also is the MoJ’s exciting, 21st 

century justice drive to create a modern legal 

system through an online court system. 

Whether that survives the dramatic reduction 

in the MoJ’s budget remains to be seen – but if 

it does, as is envisaged by the MoJ, further 

change will need to be prepared for.  

That change will sensibly be started in 2018.  

 

 

 
 The MoJ’s 21st century drive to utilise 

technology and create a modern legal system is 
exciting. If the vision proceeds – further change 
will need to be prepared for  

 

 

 



  

 

THE CURRENT (SPECULATIVE) TIMELINE 



  

 

  
 
The information contained in this publication is for general information purposes only and does not claim to provide a definitive statement of the law. It is not 
intended to constitute legal or other professional advice, and does not establish a solicitor-client relationship. It should not be relied on or treated as a 
substitute for specific advice relevant to particular circumstances. Kennedys does not accept responsibility for any errors, omissions or misleading statements 
within this publication.  
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