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BACKGROUND 

Section 2 of CJA 1987 entitles the Director of the SFO to require 

an individual under investigation, or any other individual who he 

has reason to believe has information in connection with an 

investigation, to answer questions or otherwise furnish 

information. 

The Court in R (Lord & Others) v SFO [2015] confirmed that there 

is no automatic right to legal representation in s.2 interviews. 

During the case, the SFO expressed concerns that the presence of 

lawyers at s.2 interviews might prejudice the investigation. This 

was due to the interviewees maybe not feeling able to disclose 

relevant information for fear of this being communicated to their 

employers by the attending solicitor, who is often appointed by 

the interviewee’s employer. 

On 6 June 2016, the SFO published revised guidance on the 

presence of lawyers at s.2 interviews.  

The guidance is made up of three separate notes:  

 Internal guidance. 

 Guidance for interviewees. 

 Guidance for lawyers advising those required to attend a s.2 
interview. 

Despite its stated aim of improving the integrity of SFO 

investigations, by restricting the actions that could be taken by 

legal advisers acting for interviewees, the guidance has proven 

controversial. 

 

 

 
  



  

 

Specifically, a lawyer may only be allowed to attend 

the interview if it will “assist the purpose of the 

interview/investigation or will provide essential 

assistance to the interviewee by way of legal advice 

or pastoral support”.  

In either circumstance, the lawyer has practically no 

option but to provide various undertakings to the 

SFO. Such undertakings are to be provided in a 

“short period of time” prior to the interview, and to 

be on potentially onerous terms.  

The guidance has come under scrutiny from defence 

practitioners and, more recently, the Law Society. It 

shifts the balance of power to the SFO and away 

from interviewees and their employers in 

circumstances where an individual being interviewed 

could face serious consequences for non-compliance 

or indeed compliance with s.2.  

The effect of the guidance, it has been argued, is to 

deflect from solicitors’ overriding duty to clients and 

potentially deter solicitors from putting their 

professional obligations to their client first.  

THE LAW SOCIETY PRACTICE NOTE 

The Law Society published a Practice Note on 4 May 

2017 identifying issues with the SFO guidance and 

providing some useful advice to solicitors 

representing clients at s.2 interviews. The Practice 

Note focuses on issues of professional conduct 

relating to the conditions under which a solicitor 

may attend s.2 interviews and the provision of 

undertakings to the SFO in advance of the interview. 

It is emphasised that the SFO cannot “dictate how 

the [legal] practitioner should conduct himself or 

herself in the performance of their professional role 

as their client’s legal adviser and representative” 

and legal advisers are reminded that their 

“professional obligations are at all times defined by 

the SRA rather than the SFO”. 

Although a lawyer may be excluded from the 

interview by the SFO where he or she legitimately 

intervenes during an interview, the Practice Note 

provides that “you should ensure that you have time 

to consult with your client in private before leaving 

[an interview], in order to advise on the 

circumstances in which it would be proper not to 

answer questions”. The Law Society therefore makes 

clear that the requirement to attend an interview 

under s.2 does not extend to any obligation for 

interviewees “to be co-operative or helpful”. 

Under the SFO guidance, unless a solicitor provides 

an undertaking that he or she does not act for any 

other individual or legal person who is a suspect in 

the investigation, they are likely to be prevented 

from attending an interview with their interviewee 

client.  

It is not difficult to see how providing such an 

undertaking may be problematic where a solicitor 

has acted for another individual who later becomes a 

witness in the investigation.  

A solicitor must also undertake that documents 

provided before and during the interview — in 

addition to the content of the interview — will not 

be disclosed to any third party without the SFO’s 

prior written consent.  

The form of undertakings set out in the SFO guidance 

provides that the solicitor will be bound by the 

undertakings until notified by the SFO of the 

conclusion of the investigation. Therefore, if the 

solicitor acts for another witness who later becomes 

a suspect, the solicitor will be in breach of the 

undertakings until this time. 

The Law Society highlights the importance of 

considering the scope and timeframe of undertakings 

and reminds lawyers that amendments to the 

undertakings can be negotiated with the SFO where 

necessary prior to their agreement.  

The timeframe for such negotiations will be limited 

to the later of: 

 Seven days prior to the interview. 

 Three days after the interviewee receives the s.2 
notice. 

IMPLICATIONS FOR D&O INSURERS 

It is likely that a number of different firms will have 

to represent a number of people under investigation 

(some of which may be insured under the same 

policy). This could lead to insurers incurring a 

substantial amount of costs. For example, a company 

with a modest and defence costs inclusive limit of 

indemnity facing an SFO investigation into the 

activities of various of its directors, could see that 

limit of indemnity rapidly eroded if the investigation 

saw a handful of directors being called to attend s.2 

interviews (with each having their own 

representation).  

As discussed above, the timeframe for lawyers 

notifying the SFO that they will attend interview 



  

with their client is also notably short. This is likely to 

see insured individuals being forced to incur costs at 

very short notice, giving rise to potential issues 

surrounding the need for insureds to obtain insurers’ 

prior consent before incurring costs.  

In practice, an insurer may have little choice but to 

consent at very short notice (which may affect the 

ability of the insurer to control costs). Similarly, it is 

likely to see insured individuals incurring costs 

without insurer consent and risking breaching the 

terms and conditions of the policy.  

Insurers would be well-advised to have some kind of 

SFO investigation protocol and agreed undertaking 

wordings in place with the companies for whom they 

provide D&O cover. 

This could include substantial panels of law firms 

that should be appointed to act for directors, so as 

to allow them to manage the costs of the 

investigation as cost-effectively as possible (in the 

same way that insurers control defence costs through 

the use of panel and agreed rates).  

Kennedys is particularly experienced in handling D&O 

coverage and defence work in relation to SFO 

investigations. 
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The information contained in this publication is for general information purposes only and does not claim to provide a definitive statement of the law. It is not 
intended to constitute legal or other professional advice, and does not establish a solicitor-client relationship. It should not be relied on or treated as a 
substitute for specific advice relevant to particular circumstances. Kennedys does not accept responsibility for any errors, omissions or misleading statements 
within this publication.  
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