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From Woolf to Jackson to Briggs, to Briggs
again, and then once more to Jackson. Civil
justice reform is a subject that never rests. It is
fair to say though that the present reform
programme is the most far-reaching that we have
had since the 1870s. The civil reforms, together
with the contemporaneous reforms to criminal
justice, are a £1 billion six-year plan, which I
believe to be the most far reaching in any country
in the world.
Sir Terence Etherton, Master of the Rolls, 14 June 2017

In June 2017 in the Lord Slynn Memorial Lecture, Sir
Etherton took the opportunity to look at why and how
the present reforms are changing the system. We
provide some of the headlines from the issues he
considered.

THE BEGINNINGS…
In late 2008, Lord Justice Jackson was requested by
the (then) Master of the Rolls to carry out an
independent review of the rules and principles
governing the costs of civil litigation and to make
recommendations in order to promote access to
justice at proportionate costs. These words mirrored
that of Lord Woolf some 14 years earlier who aimed
to secure a regime in which cost would be
proportionate. A major problem arose in those
intervening years, namely the escalation of
disproportionate costs, primarily driven by success
fees and after the event premiums. The Jackson
Review was carried out to address this.

MODERNISATION
In the 2013 Chancery Modernisation Review, Lord
Justice Briggs said: “The courts still do not have an
IT system which is adequate to the delivery of civil
justice at proportionate cost...The Jackson Report
was published in December 2009. Nearly four years
have elapsed since then, and no progress at all has
been achieved in relation to the provision of
effective IT.”

always being called for; always needed; but never
delivered. More ‘the gift always to be given’ than
the ‘gift that keeps giving’.”
He added how, broadly speaking, developments such
as ‘The Cloud’ and the sophistication of IT systems
are not being utilised to secure the introduction of a
world class IT framework for our civil courts.
The Online Solutions Court is currently focused on
improving access to justice for litigants with low
value claims. The same use of technology that is to
underpin the Online Solutions Court is already being
rolled out to make the traditional, civil courts more
accessible.

BLUEPRINT
What will the civil court of the future look like? The
blueprint has been summed up as being one where
the court is digital by default and digital by design that underpins both the HMCTS reform programme in
general and the Online Solutions Court.
The Online Court should better achieve access to
justice by exercising its jurisdiction through a three
stage or tier triage process.

In 2015, Briggs LJ was commissioned by the Lord
Chief Justice to review the structure of the civil
courts, from the Court of Appeal to county courts, in
England and Wales, to make suggestions which would
improve efficiency, savings and affordable access to
justice.

First stage: pre-issue stage of litigation — assisting
individuals to find the right sources of legal advice
and help in order to enable them to consider
whether they have a viable legal dispute, or whether
a more appropriate means of complaint or redress is
available, such as a relevant Ombudsman scheme.

The Review identified five main shortcomings in the
current civil courts system:

Second stage: an expansion of access to justice —
primarily secured through online processes. Not
wholly automated, it will require case officers and
court administrators exercising judicial functions
under the supervision of the judiciary (and
independently of government) to assist parties to
manage their claim and to facilitate settlement.



Lack of adequate access to justice for ordinary
individuals or small businesses with small or
moderate value claims.



Delays in hearing appeals.



The ‘tyranny of paper’ and ‘obsolete and
inadequate’ IT facilities.



Excessive concentration of cases in the High Court
in London due to under-investment in the civil
courts outside of London.



Weakness in enforcement.

CURRENT FOCUS
In his June 2017 lecture, Sir Etherton commented in
relation to Briggs’ review: “IT reform was what
might have been called a long-term aspiration,

This stage is a significant departure from the from
the court’s existing role, as it will require a court
officer to actively engage the parties in mediation
and conciliation processes. Case officers will
promote the best resolution method for each case —
a fundamental difference from the present approach
in civil cases. The present approach encourages the
use of such dispute resolution methods. The Online
Solutions Court embeds them into the pre-trial
process for the first time, and requires the court to
actively facilitate them.

Third stage: claim adjudicated by a judge — the
process will not necessarily take place in a
traditional courtroom and may be carried out online
by video-link, telephone or on the papers. It will
result in a judgment and this may be subject to an
appeal and then, if appropriate, enforcement.

EXPECTED BENEFITS


Courts will become more accessible, easier to use
for lawyers, businesses and members of the
public.



Increasing accessibility will take a number of
forms it will be one that helps individuals take
steps to prevent their disputes escalating into
legislation.

process and deployment of judges in specialist
civil courts.

JUSTICE FOR ALL
Sir Etherton concluded with the reassurance that the
vision of the civil court of the future is underpinned
by a joint commitment by the judiciary and HMCTS
to ensure that all civil courts:


Become more accessible than they have ever been
and better able to target their expertise to the
right case.



Provide the most efficient and effective process
for resolving disputes.



Provide for a better range of expertise than has
been the case previously.



The online service will incorporate mediation and
conciliation into procedure, helping parties
resolve their disputes consensually.

Realising that vision will allow a civil court capable
of securing equal justice for all.



When consensual resolution is not possible, it will
provide effective online adjudication, the default
option for many cases.

FURTHER INFORMATION



Procedurally, it will provide a far more tailored
form of process than has historically been the
case.



It will see rules and processes simplified in the
Online Court and it will see greater flexibility in

To find out more about our services and expertise,
and key contacts, go to: kennedyslaw.com

KEY CONTACT
Deborah Newberry
Head of Public Affairs
t +44 20 7667 9508
deborah.newberry@kennedyslaw.com

The information contained in this publication is for general information purposes only and does not claim to provide a definitive statement of the law. It is not
intended to constitute legal or other professional advice, and does not establish a solicitor-client relationship. It should not be relied on or treated as a
substitute for specific advice relevant to particular circumstances. Kennedys does not accept responsibility for any errors, omissions or misleading statements
within this publication.

Kennedys is a trading name of Kennedys Law LLP.
Kennedys Law LLP is a limited liability partnership registered in England and Wales
(with registered number OC353214)

kennedyslaw.com

